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THE LAW OF THE ALGORITHMIC STATE
IN CENTRAL AND EASTERN EUROPE.
INTRODUCTION TO THE SPECIAL ISSUE

Marta Infantino* and Mauro Bussani**

Abstract

The paper is an introduction to the special issue on the law
of the algorithmic state in Central and Eastern Europe. It explains
why the issue focuses on the state as developer and user of
emerging technologies, and on Central and Eastern European
countries as the relevant units of comparison. The paper gives some
further insights about the methodology adopted in making the
issue and about the main comparative lessons learned from this
collective endeavour.
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INFANTINO & BUSSANI - INTRODUCTION

1. Why This Special Issue

The general aim of this special issue is to provide a
comparative overview of how the contemporary algorithmic turn
is affecting the legal framework and the daily operation of the
administrative state in different countries in Central and Eastern
Europe. To this purpose, after a general overview of the topic
authored by Roberto Scarciglia, the following twelve papers in the
issue present the rules applicable to the state and state agencies in
specific countries when they rely on algorithmic decision-making
(ADM) and artificial intelligence (AI) systems in their activity.
Moreover, the papers also delve into institutional practices adopted
by public entities in each of the countries examined, and in the (for
the time being very limited) litigation ensuing from such practices
before national courts and independent authorities. A final,
concluding paper by Angela Ferrari Zumbini and Martina
Conticelli closes the issue.

The issue also pursues the objective of shedding light on
some elements that are often forgotten or anyway downplayed in
the transnational debate about emerging technologies. The current
debate in English on these issues, for instance, tends to
underestimate both the involvement of the state as a major
developer and tester of new technologies, and the role of public
institutions and their institutional practices in shaping the law
regulating technology. Further, contemporary discourse on law
and technology tends also not to consider whatever is going on
outside of the United States, Western Europe, and occasionally
North-East Asia. This issue tries to bridge these gaps inasmuch as
Central and Eastern Europe is concerned.

The papers herein collected are part of a wider research
project entitled “The dark side of algorithms under the comparative
lens: automated administrative decisions between efficiency and
due process’ (AutAD), financed by the Italian Ministry of
University and Research, and coordinated at the national level by
Angela Ferrari Zumbini'. The project is in continuity with a broader
comparative law initiative, entitled the ‘Common Core of European
Administrative Laws” (CoCEAL), that was inaugurated in 2016 by

1 Jtalian Ministry of Education and Research, ‘Research Project of Relevant
National Interest’, grant n°® 2022LSRL82. The project involves three Italian
universities: the University of Naples Federico Il (Angela Ferrari Zumbini), the
University of Rome Tor Vergata (Martina Conticelli) and the University of Trieste
(Marta Infantino).
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Giacinto della Cananea and one of the authors of this paper, Mauro
Bussani, who were awarded a European Research Council
Advanced Grant in 2016 to study the commonalities and
differences between the administrative laws of European
countries?. The CoCEAL project, in turn, transplanted in the
administrative sector the methodology developed since 1993 by
Ugo Mattei and Mauro Bussani in the framework of the ‘Common
Core of European Private Law” project to investigate convergences
and divergences between the private laws of European
jurisdictions?®. Standing on the shoulder of these giants, the AutAD
research project aims to inquire, from a comparative law
perspective, rules and standards applicable to public
administration when it relies on ADM and Al. Angela Ferrari
Zumbini and other colleagues are currently coordinating the work
on Western Europe, the United States, and North-Eastern Asia,
while the authors of this paper decided to supervise the research on
Central and Eastern Europe. The essays collected in this special
issue are the proceedings of an international conference on ‘The
Law of the Algorithmic State. Perspectives from Central and
Eastern Europe’, held in Trieste on 26-27 September 20244.

2 See http://www.coceal.it/ (visited 15 September 2024), as well as G. della
Cananea & M. Bussani, The ‘Common Core’ of administrative laws in Europe: A
framework for analysis, 26 Maastricht J. Eur. & Comp. L. 217-250 (2019). The
scientific results of the CoCEAL project are published in a dedicated Oxford
University Press series on “The Common Core of European Administrative Law’,
edited by G. della Cananea & M. Bussani: see
https:/ /global.oup.com/academic/content/ series/c/the-common-core-of-
european-administrative-law-coceal / ?cc=it&lang=en&, visited 15 September
2024.

3 On the history and features of this project, see M. Bussani, The Common Core of
European Private Law Project Two Decades After: A New Beginning, 15 Eur. Lawyer
J. 9-26 (2015); M. Bussani & U. Mattei, The Common Core Approach to European
Private Law, 3 Columbia J. Eur. L. 339-356 (1997-1998); M. Bussani, M. Infantino,
F. Werro, The Common Core Sound: Short Notes on Themes, Harmonies and
Disharmonies in European Tort Law, 20 King’s L. J. 239-255 (2009); see also the
websites https:/ /www.cambridge.org/core/series/common-core-of-european-
private-law/9A1F0195629A3C0607233F14029C3A25, visited 15 September 2024,
and https:/ /www.larcier-intersentia.com/en/ series/the-common-core-
european-private-law.html, visited 15 September 2024.

4 See https:/ /portale.units.it/sites/default/files/2024-09/LAW.pdf, visited 15
September 2024. It is not the first time that Trieste provides the location for legal
studies looking specifically at Central and Eastern Europe. See M. Bussani (ed.),
European Tort Law: Eastern and Western Perspectives (2007), collecting the
proceedings of a conference held in Trieste in 2004; R. Scarciglia (ed.),
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INFANTINO & BUSSANI - INTRODUCTION

In the following pages, we will elaborate on the reasons
underlying the choice of the topic and the geographic area of
interest for this special issue. We will therefore explain in more
detail why the issue focuses on the central role played by the state
as a developer and as a user of ADMs and Al (section 2), on the
general significance, beyond black letter law, of daily practices and
litigated cases (section 3), and on the comparative value of the
experiences in Central and Eastern European jurisdictions (section
4). After some additional details on the methodology adopted to
realise the issue (section 5), we will try to summarise the main
points we learned from this comparative enterprise (section 6).

2.  The Rise of the Automated State

In the Western debate on algorithmic governance and
regulation, it is often taken for granted that the main agents for
disruption are private corporations, mostly from the United States:
the so-called MAMAA (the new acronym for Meta, Apple,
Microsoft, Amazon, and Google’s parent company Alphabet), other
social networks, online platforms and apps, as well as the many
other more or less visible participants in the digital world, such as
data brokers, data analytics, cloud service providers, and software
and hardware companies®. Under this view, the few private actors

Administrative Law in the Balkans. Case Studies of Comparative Administrative Law in
Albania, Bulgaria, Croatia, Serbia and Slovenia (2012), collecting the proceedings of
a conference held in Trieste in 2010.

5 In the wealth of literature on the subject in English, c¢f A. Narayanan & S.
Kapoor, Al Snake Oil: What Artificial Intelligence Can Do, What It Can’t, and How to
Tell the Difference (2024); M. Broussard, More than a Glitch. Confronting Race,
Gender, and Ability Bias in Tech (2023); T. Rodriguez de las Heras Ballell, Trust in
an ‘Ommnimetric Society’? Reputational Systems in Platforms as Tools for Assessing
Contractual Performance and Applying Remedies, in M. Bussani, S. Cassese, M.
Infantino (eds), Comparative Legal Metrics: Quantification of Performances as
Regulatory Technique (2023) 266-283; H.-W. Micklitz et alii (eds.), Constitutional
Challenges in the Algorithmic Society (2021); H. Eidenmiuiller & G. Wagner, Law by
Algorithm (2021); N. Couldry & U.A. Mejias, The Costs of Connection. How Data is
Colonizing Human Life and Appropriating it for Capitalism (2019); S. Zuboff, The Age
of Surveillance Capitalism: The Fight for a Human Future at the New Frontier of Power
(2019); S. Umoja Noble, Algorithms of Oppression. How Search Engines Reinforce
Racism (2018); C. O’Neil, Weapons of Math Destruction: How Big Data Increases
Inequality and Threatens Democracy (2016); F. Pasquale, The Black Box Society: The
Secret Algorithms that Control Money and Information (2015); H. Masum & M. Tovey
(eds.), The Reputation Society: How Online Opinions are Reshaping the Offline World
(2011).
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that are controlling the development of emerging technologies are
becoming the de facto transnational regulators of a variety of
domains, and are able to govern individuals and collectives in ways
that often are much more effective than those available to
territorially limited nation-states®.

There is no doubt that such accounts correctly depict a major
shift that contemporary Western societies are currently
undergoing. Yet, similar accounts also fail to acknowledge the
extent to which, especially outside the Western world,
technological developments and power are dependent on state
infrastructure. The most obvious example is China. The People’s
Republic of China is today the main competitor of the United States
in the digital and Al race’. This is also thanks to the circumstance
that the Chinese government spent the last two decades cultivating
and protecting its domestic tech industry that rests on particularly
close ties between the government and private tech companies,
each helping the other reach their goals®. The Chinese government
is now engaging in a conscious effort to export Chinese digital
technologies, offering an affordable path toward digital
development to many developing countries and successfully
exporting its state-driven digital infrastructure and regulatory
model abroad’. Incidentally, it should be noted that, when one
looks more closely to the private ordering by American
corporations of the digital and Al-powered economy, it becomes
clear that the technology may have originated in the private sectors,
but its growth has substantially depended on public investments
and has benefited from strong backing by the US government,
inside and outside the country?0.

Besides the dependency of the private sector on state’s
economic and institutional support, the above Western-centric
accounts fail to acknowledge the extent to which, in the Western
legal tradition as elsewhere, the state is actively involved, and
retains a central role, in the development and use of emerging

6 See the authors quoted above, as well as P. Schiff Berman, Understanding Global
Legal Pluralism: From Local to Global, from Descriptive to Normative, in P. Schiff
Berman (ed.), The Oxford Handbook of Global Legal Pluralism (2020) 1-35, at 2.

7 See Stanford University, The AI Index Report 2024 (2024), at
https:/ /aiindex.stanford.edu/report/, visited 15 September 2024.

8 A. Bradford, The Global Battle to Regulate Technology (2023) 69-90.

9 A. Bradford, cit. at 8, 290-323.

10 A. Bradford, cit. at 8, 265-279; National Research Council, Funding a Revolution:
Government Support for Computing Research (1999) 198-225.
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technologies. This holds true in common law jurisdictions, in which
governments” ADM and Al toolkits are diverse and span all levels
of the administrative state!'. Some of these jurisdictions have
enacted rules at the domestic level to ensure responsible
government deployment of Al For instance, Canada issued in 2019
a Directive on Automated Decision-Making that is modelled on the
European Union’s General Data Protection Regulation (GDPR)!2
and largely mimics administrative law values!3. On October 2023
the US President adopted the “Executive Order on the Safe, Secure,
and Trustworthy Development and Use of Artificial Intelligence’,
which also includes measures to ensure responsible government
deployment of Al and modernise federal Al infrastructure!.

The importance of the state in the deployment of emerging
technologies holds truer across the civil law tradition, which
historically conceives the role of the state as not limited to the
protection of private bargaining and property rights, but rather as
an active player in the economy and as the fundamental provider
of welfare and social justice!®. In Western Europe, for instance, the

11 With respect to the United States, cf. C. Coglianese, Administrative Law in the
Automated State, 150 Daedalus 104-120 (2021); D. Freeman Engstrom, D.E. Ho, C.
M. Sharkey, M.-F. Cuéllar, Government by Algorithm: Artificial Intelligence in
Federal Administrative Agencies (February 2020) at
https:/ /www.acus.gov/document/ government-algorithm-artificial-
intelligence-federal-administrative-agencies, visited 15 September 2024; V.
Eubanks, Automating Inequality: How High-Tech Tools Profile, Police, and Punish the
Poor (2018). As to Canada, see Paul Daly, “Mapping Artificial Intelligence Use in
the Government of Canada” (2023) 20 Governance Review 74-95 (2023). As to the
United Kingdom, E. Sarid & O. Ben-Zvi, Machine Learning and the Re-Enchantment
of the Administrative State, 87(2) Mod. L. Rev. 371-397 (2023); T.M. Vogl, C.
Seidelin, B. Ganesh, J. Bright, Smart Technology and the Emergence of Algorithmic
Bureaucracy: Artificial Intelligence in UK Local Authorities, 80 Pub. Admin. Rev.
946-961 (2020). As to Australia, Y.-F. Ng & S. Gray, Disadvantage and the
Automated Decision, 43 Adelaide L. Rev. 641-677 (2022); J. Boughey & K. Miller
(eds.), The Automated State. Implications, Challenges and Opportunities for Public Law
(2021).

12 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27
April 2016 on the protection of natural persons with regard to the processing of
personal data and on the free movement of such data.

13 See https:/ /www.tbs-sct.canada.ca/pol/doc-eng.aspx?id=32592, visited 15
September 2024.

14 See https:/ /www.whitehouse.gov /briefing-room/ presidential-
actions/2023/10/30/executive-order-on-the-safe-secure-and-trustworthy-
development-and-use-of-artificial-intelligence/, visited 15 September 2024.

15 M. Pargendler, The Role of the State in Contract Law: The Common Law-Civil Law
Divide, 43 Yale ]. Int'] L. 143-189 (2018); ].H. Merryman & R. Pérez-Perdomo, The
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recourse to Al systems in the public sector is ever-increasing', as
are the rules governing the reliance on ADMs and Al by public
powers. Many reforms have been made in the last few years to
control the use of ADM and Al by public powers. Rules on ADM
and Al are now explicitly enshrined in the French Code on the
relations between the public and the administration (since 2016),”
in the German Administrative Procedure Act (since 2017)!8 and in
the Swedish Administrative Procedure Act (of 2017)%%, in the
Portuguese Charter of Human Rights in the Digital Age (of 2021)2°,
and in the Italian Code of Public Contracts (of 2023)21. In 2021, Spain
adopted a Charter of digital rights, article XVI of which deals with

Civil Law Tradition. An Introduction to the Legal Systems of Europe and Latin America
(3rd edn, 2007) 96-97.

16 H.C.H. Hofmann & F. Pfliicke (eds.), Governance of Automated Decision-Making
and EU Law (2024); L. Tangi et alii, AI Watch. European landscape on the use of
Artificial Intelligence by the Public Sector (2022), at
http:/ /data.europa.eu/89h/7342eal5-fd4f-4184-9603-98bd87d8239%, visited 15
September 2024; ]. Wolswinkel, Artificial Intelligence and Administrative Law
(2022), at
https:/ /www.coe.int/documents /22298481 /0/CDC]J %282022 %2931 E+-
+FINAL+6.pdf/4cb20e4b-3da9-d4d4-2da0-65c11cd16116?t=1670943260563,
visited 15 September 2024. See also D.-U. Galetta & G. Pinotti, Automation and
Algorithmic Decision-Making in the Italian Public Administration, 1 CERIDAP 13-23;
E. Gamero Casado, Automated Decision-Making Systems in Spanish Administrative
Law, 1 CERIDAP 24-40 (2023); F. Merli, Automated Decision-Making Systems in
Austrian Administrative Law, 1 CERIDAP 41-50 (2023); J. Reichel, Regulating
Automation of Swedish Public Administration, 1 CERIDAP 75-94 (2023); J.-P.
Schneider & F. Enderlein, Automated Decision-Making Systems in German
Administrative Law, 1 CERIDAP 95-115 (2023).

17 Article L. 311-3-1 of the Code des relations entre le public et I'administration, as
amended by the Law No. 2016-1321 of 7 October 2016 for a Digital Republic,
https:/ /www .legifrance.gouv.fr/codes/article_lc/LEGIARTI000033205535,
visited 15 September 2024.

18 Article 35a of the Verwaltungsverfahrensgesetz, as amended in 2016, effective
2017, at https://www.gesetze-im-internet.de/vwvfg/ 35a.html, visited 15
September 2024.

19  Section 28 of the Swedish Férovaltningslag of 2017, at
https:/ /www.government.se/contentassets/3c56d854a4034fae9160e12738429fb
8/the-administrative-procedure-act-2017900/, visited 15 September 2024.

20 See Article 9 of the Carta portuguesa de direitos humanos na era digital, approved
by the Law No. 27/2021, of 17 May, at
https:/ /www.pgdlisboa.pt/leis/lei mostra_articulado.php?nid=3446&tabela=I1
eis&so_miolo=, visited 15 September 2024.

21 Article 30 of the Decreto Legislativo 31 March 2023, n. 36, at
https:/ /www.normattiva.it/ uri-
res/N2Ls?urn:nir:stato:decreto.legislativo:2023;036, visited 15 September 2024.
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‘Derechos digitales de la ciudadania en sus relaciones con las
Administraciones publicas’ (‘citizens” digital rights when dealing
with the state administration’)?2. On a pan-European level, the
European Law Institute - the academic think-tank that acts as an
informal advisor to the European Union - released in 2022 its
‘Model Rules on Impact Assessment of Algorithmic Decision-
Making Systems Used by Public Administration” to help public
authorities analyse the effects of relying on ADMs?3. In March 2024,
the European Union approved the Interoperable Europe Act to
foster public sector interoperability across the Union?%; in June 2024,
the approval of the Regulation on Artificial Intelligence (Al Act)
followed?. The Al Act identifies some particular uses of Al as high-
risk, and obliges whoever places them in the EU market or uses
them in the EU to comply with a number of ex-ante obligations,
such as putting in place a risk management system, writing down
technical documentation, providing for human supervision, and
undergoing a conformity assessment?®. What is interesting to note
is that almost all the presumptively high-risk forms of Al listed by
Annex III of the Act (e.g., Al used to manage road traffic and the
supply of water, gas, heating and electricity, to determine
admission in schools, to evaluate the eligibility to welfare
programs, to classify emergency calls, to assess the risk of offending
by a natural person, to examine applications for asylum, visa and
residence permit, and to apply the law to disputes brought to
courts) involve public uses of AI?’. In September 2024, the Council

22 Carta de Derechos Digitales, 2021, at
https:/ /portal.mineco.gob.es/RecursosArticulo/ mineco/ ministerio/ participac
ion_publica/audiencia/ficheros/SEDIACartaDerechosDigitales.pdf, visited 15
September 2024.

2 European Law Institute, Model Rules on Impact Assessment of Algorithmic
Decision-Making ~ Systems  Used by Public Administration (2022), at
https:/ /www.europeanlawinstitute.eu/fileadmin/user upload/p_eli/Publicat
ions/ELI Model Rules on_ Impact Assessment of ADMSs Used by Public
Administration.pdf, visited 15 September 2024.

24 Regulation (EU) 2024/903 of the European Parliament and of the Council of 13
March 2024 laying down measures for a high level of public sector
interoperability across the Union (Interoperable Europe Act).

%5 Regulation (EU) 2024/1689 of the European Parliament and of the Council of
13 June 2024 laying down harmonised rules on artificial intelligence (Artificial
Intelligence Act).

2 Artificial Intelligence Act, articles 8-22.

27 See O.M. Puigpelat, The impact of the Al Act on public authorities and on
administrative procedures (2023) 4 CERIDAP 238-252; O.M. Puigpelat, Algorithms,
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of Europe entered the field by adopting its Framework Convention
on Artificial Intelligence and Human Rights, Democracy and the
Rule of Law, which aims to regulate artificial intelligence systems
used by public authorities and private persons when exercising
prerogatives of official authority?s.

All the above demonstrates that, notwithstanding the
emphasis placed by dominant narratives on private actors, state
infrastructures (especially, though not only, in civil law
jurisdictions) are significant players in the Al race, taking
administrative decisions on a daily basis and performing tasks
through sophisticated computer software, with no or minimal
direct human intervention. Understanding how public powers do
this, in what sectors, for what decisions and tasks, and with what
guarantees is, therefore, of the utmost importance.

3.  Daily Practices and Litigated Cases

As is common in moments of technological disruption, legal
frameworks take some time to adapt to novelties. While, as hinted
in section II, some countries and regions have already adopted
regulation or standards to guide the reliance on ADMs and Al by
public infrastructures, it generally remains to be seen how well-
established rules, principles and doctrines applicable to the
administrative state will be adjusted to the new context. Much of
the existing scholarship on the topic is undertaking precisely this
mission of proposing how to update or reform well-established
administrative legal frameworks, embedded either in constitutions
or in national statutes, in light of recent technological innovations,
so as to unleash opportunities while addressing emerging
concerns?.

The path we decided to take in our research is slightly
different. Of course, constitutional frameworks and administrative

automation and administrative procedure at EU level (2023) University of
Luxembourg Law Research Paper No. 2023-08, at
http://dx.doi.org/10.2139/ssrn.4561009, accessed 12 September 2024.

28 Council of Europe, Framework Convention on Artificial Intelligence and Human
Rights, Democracy and the Rule of Law (2024), at
https:/ /www.coe.int/en/web/ artificial-intellicence / the-framework-
convention-on-artificial-intelligence, visited 15 September 2024.

2 Cf C. Coglianese, cit. at 11; D.-U. Galetta & G. Pinotti, cit. at 16; E. Gamero
Casado, cit. at 16; F. Merli, cit. at 16; J. Reichel, cit. at 16; ].-P. Schneider & F.
Enderlein, cit. at 16.
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statutes are fundamental sources of rules for the algorithmic state.
Yet, they also often represent the outer layer of complex systems
which determine how public entities work. The daily functioning
of state infrastructures is actually determined by many more legal
and extra-legal formants®: from judicial trends to doctrinal
opinions and intellectual views on the administrative sciences,
from bureaucratic practices and public employees’ institutional
ethos to people’s shared expectations about the state and public
servants. This is why, in continuity with the Common Core’s
methodology mentioned in Section 13!, we asked our rapporteurs
not only to look at existing and prospective legislation, but also to
delve into cases litigated before courts and internal practices, so as
to unveil some of the most important and least visible (especially
from outside a country) factors that have an impact on the
functioning of the public administration in their legal system.

Looking at these formants offers a particularly useful
perspective to see how the algorithmic state works. Many of the
strategic choices that public entities constantly make - which kind
of technology they may rely on, produced by whom, in which
sectors, for which tasks, relying on which data, with what level of
transparency and explainability, for what outcomes - are
determined less by constitutional and statutory grand-principles
than by determinations made by these entities within the scope of
their organisational autonomy, which in their turn are sensitive to
bureaucratic habits and local contingencies®?. Investigating real-
world practices, however, is a daunting task. Public entities’ choices
are numerous, fragmented, ever-changing and not always clearly
documented. Given this reality, our rapporteurs did the best they
could.

In the United States and Western Europe, another important
source of information about (and regulation of) the automated state
stems from claims brought before courts against public authorities

30 Legal and extra-legal formants were notoriously defined by the great Italian
comparative law scholar Rodolfo Sacco as the formative elements that are at
work in each legal system and that make up any given legal rule: R. Sacco, Legal
Formants: A Dynamic Approach to Comparative Law (Installment I of II), 39 Am. ].
Comp. L. 1-31, at 21-27 (1991).

31 See G. della Cananea & M. Bussani, cit. at 2, 9, 25 (on CoCeal methodology); M.
Bussani & U. Mattei, cit. at 3, 344-346; M. Bussani, M. Infantino, F. Werro, cit. at
3, 242.

32 M. Broussard, cit. at 5, 76-77; ]. Wolswinkel, cit. at 16, 21; D. Freeman Engstrom
et alii, cit. at 16, 6-8.
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relying on ADMs and Al In the US, for instance, the analysis of
litigation trends shows that American cities, departments, and
agencies resort to algorithms for assessing teachers” performances
and terminating their contracts®}, for investigating fraud in
unemployment benefits34, for disbursing disability benefits35, and
for performing constant video surveillance through drones and
tracking people’s habits for crime analytics3¢. The same litigation
also makes evident the urgency to rein in some of the technological
enthusiasm: in one case the state of Michigan invested 47 Million
USD in a private contract for the development of an algorithm that
is able to learn from historical data how to detect fraud in
unemployment benefits. The algorithm, which became the
‘Michigan Integrated Data Automated System” (Midas), was used
between 2013 and 2015 to accuse thousands of Michiganders of
fraud and to revoke the disbursement of their benefits. A few years
later, controls by government accountants demonstrated that 93%
of Midas fraud adjudications were false-positives?’. Outside the US
but still in the common law world, experimentations with ADMs
and AI that ended up in court include the reliance by the
Commonwealth of Australia on an automated debt-collection
system intended to recover overpaid social security payments3,

33 Hous. Fed'n of Teachers Local 2415 v. Hous. Indep. Sch. Dist., 251 F. Supp. 3d 1168
(S.D. Tex. 2017) (against the privately contracted algorithm used by the Houston
Independent School District to assess teachers” performances).

34 See for instance Scott v. Dep’t of Labor & Econ. Opportunity, 1st District Court of
Appeals, May 25, 2023, 2023 Mich. App. LEXIS 3755 (on Michigan’s privately
contracted automated fraud detection program).

3% K.W. v. Armstrong, Idaho District Court, March 28, 2016, 180 F. Supp. 3d 703
(on Idaho’s privately contracted tool to assess Medicaid disability benefits; the
class action is still ongoing); Michael T. v. Crouch, West Virginia Southern District
Court, March 26, 2018, 2018 U.S. Dist. LEXIS 49598 (on West Virginia’s privately
contracted tool to assess Medicaid disability benefits).

36 Leaders of a Beautiful Struggle v. Balt. Police Dep’t, 4th Circuit Court of Appeals,
June 24, 2021, 2F.4th 330 (on the privately contracted drone and image analytics
services set up by the Baltimore Police Department).

37 See for instance Zynda v. Arwood, United States District Court for the Eastern
District of Michigan, 175 F. Supp. 3d 791 (E.D. Mich. 2016); Scott v. Dep’t of Labor
& Econ. Opportunity, 1st District Court of Appeals, May 25, 2023, Mich. App.
LEXIS 3755, 12. See also S.M. Gipson Rankin, The Midas Touch: Atuahene’s
‘Stategraft’ and Unregulated Artificial Intelligence, 98 NYU L. Rev. Online 225-245
(2023).

38 Katherine Prygodicz & Ors v The Commonwealth of Australia (No 2) [2021] FCA 634
(11 June 2021) (approving the parties’ settlements in the (in)famous Robodebt
scandal).
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attempts by the Welsh police to use surveillance cameras and face
recognition tools®, the acquisition and automated treatment of bulk
communications data of the entire population by various UK
security and intelligence agencies?’, and the outsourcing of the
development of mobile apps to track citizens’ health and
movements during the Covid-19 pandemic by several Indian
states*!.

Litigation is mounting in civil law countries too. In Western
Europe, French courts have already dealt with a myriad of
contestations, involving, for instance, the use of biometric face
recognition = systems by  schools in  disadvantaged
neighbourhoods*?, the establishment of a nation-wide secret
software aimed at assessing and matching profiles of students with
universities*, the reliance on face recognition to log-in in a national
health app*, and the creation, in the context of the Covid-19
pandemic, of a national ‘Health Data Hub’ collecting (more or less
closely) related-medical information of the population and storing
the data in servers located in France, the Netherlands and Ireland4.
Dutch courts have intervened to rule on the legitimacy of
governmental wuse of software to grant environmental

39 R (Bridges) v Chief Constable of South Wales Police [2020] EWCA Civ 1058.

40 European Court of Human Rights (Grand Chamber), Big Brother Watch v.
United Kingdom, 25 May 2021, Applications nos. 58170/13, 62322/14 and
24960/15; Court of Justice of the European Union (Grand Chamber), Privacy
International c. Secretary of State for Foreign and Commonwealth Affairs and Others, 6
October 2020, C-623/17, ECLI:EU:C:2020:790.

41 Cf Karnataka High Court, Anivar A. Aravind v. Ministry of Home Affairs, 25
January 2021, WP no. 7483 /2020; Balu Gopalakrishnan v. State of Kerala and Ors., 24
April 2020, WP no. 84/2020.

42 Tribunal of Marseille, 27 February 2020, n° 1901249, available at
https:/ /www.laquadrature.net/ wp-
content/uploads/sites/8/2020/02/1090394890 1901249.pdf, visited 15
September 2024.

4 Conseil Constitutionnel, 3 April 2020, n°® 2020-834 QPC, at
https: / /www.conseil-constitutionnel.fr/decision/2020/2020834QPC.htm,
visited 15 September 2024. The same Constitutional Court also issued a decision
in 2018 confirming, in general, that the state administration can lawfully rely on
ADMs and Al, provided that legal rules are respected: Conseil constitutionnel,
12 June 2018, no. 2018-765 QPC, at https:/ /www.conseil-
constitutionnel.fr/en/decision/2018/2018765DC.htm, visited 15 September
2024.

44 Conseil d’Etat, 4 November 2020, n° 432656,
ECLI:FR:CECHR:2020:432656.20201104.

45 Conseil d’Etat, 19 June 2020, n°® 440916, ECLI:FR: CEORD:2020:440916.20200619
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authorisations*, to assess the value of land for tax purposes*’, and
to predict the risk of social security fraud by welfare recipients*.
An algorithmic system that was meant to identify vulnerable
groups who could get a discount in the electricity bills was
(unsuccessfully) challenged before Spanish courts®. In Italy the
software employed by the Ministry of Education to fill vacant
teaching positions nationwide have spurred repeated complaints,
which have largely been upheld>’. Equally successful has been the
litigation in Austria against the Arbeitsmarktservice (AMS)
algorithm that was designed to classify job seekers” applications but
systematically favoured the same categories of peopledl. At the
request of the Belgian Constitutional Court, the Court of Justice of
the European Union evaluated the (un)reasonableness of the use by
airports of automated means for processing the data of passengers
from flights from outside the EU and comparing them with
international databases of criminals in the context of antiterrorism
measures, considering that these programs resulted in five false
positives out of the six persons stopped>2.

This growing case-law shows that the shift to digitisation,
automation and intelligent systems is a process of trial and error
that may come at substantial cost to those who are involved in it -
and particularly so for the most vulnerable sectors of the
population: persons with disabilities, job seekers, welfare

46 Raad van State, 17 May 2017, ECLI:NL:RVS:2017:1259 (so-called Aerius I).

47 Hoge Raad, 17 August 2018, 17/01448, ECLI:NL:HR:2018:1316.

48 The Hague District Court, 2 March 2020, ECLE:NL:RBDHA:2020:865 (it was the
famous Systeem Risico Indicatie - SyRi - algorithm); for a comment to this
decision, see S.E. Biber, Between Humans and Machines: Judicial Interpretation of the
Automated Decision-Making Practices in the EU, in H.C.H. Hofmann & F. Pfliicke
(eds.), cit. at 16, 186-212, at 201-203.

4 Juzgado Central de lo Contencioso Administrativo, nimero 8, 31 December
2021, n. 143, ECLL:ES:AN:2021:5863.

50 See Consiglio di Stato, 13 December 2019, n° 8472 (2020) Foro italiano 111, 340;
Consiglio di Stato, 8 April 2019, n°® 2270 (2019) Foro italiano 1II, 606; Rome
Tribunal, labour section, 10 February 2023, n° 1463, at
https:/ /www.wikilabour.it/ wp-content/uploads /2023 /03 /20230210 Trib-
Roma.pdf, visited 15 September 2024. On this case-law, see S.E. Biber, cit. at 48,
203-205.

51 Verwaltungsgerichtshof, 21 December 2023, Ro 2021/04/0010-11, at
https:/ /www.vweh.ov.at/medien/mitteilungen/Ro_2021040010.pdf?9¢4sif,
visited 15 September 2024.

52 Court of Justice of the European Union (Grand Chamber), 21 June 2022, Ligue
des droits humains ASBL v Conseil des ministres, C-817/19, ECLI:LEU:C:2022:491.
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beneficiaries, immigrants, etc. The rising number of disputes
brought against public authorities in the US and in Western Europe
also suggests that, in the future, as reliance on algorithms becomes
more widespread in society, litigation against public authorities
will likely keep growing. This is likely to happen not only because
a substantial fraction of algorithmic accidents may be related to the
deployment of algorithms by the state, but also because, from the
perspective of the potential plaintiffs, public entities look like the
ideal defendants. States and their agencies are generally
permanent, deep-pocketed, and too-big-to-fail. Moreover, public
authorities are often located in the same country as the plaintiffs,
speak the same language, and are subject to the same national law
- alaw that cannot be set aside or changed through standard terms
and conditions proposing curious fora and exotic applicable laws
for dispute settlement, as is ordinarily done by the private actors
dominating the sector®.

Surveying judicial developments therefore seems to offer a
promising avenue to understand trends in the public domain. Yet,
like in the case of administrative practices, getting to case-law may
be difficult, especially when judgments are not published online
and are available in a language that is not the lingua franca. This is
why the mission entrusted to our national rapporteurs included
hunting decisions buried in national case-law and conveying their
gist to an international readership. As we will see, though, the
results of this search have been meagre. For the time being,
litigation stemming from public uses of algorithms, ADM and Al is
virtually non-existent in almost the entire region. Before we delve
into the findings of our project in Section VI, however, some
additional information on the features of the region under
examination and on the methodology of this research are needed,
and are given in Sections 4 and 5 respectively.

4. A Focus on Central and Eastern Europe

The overview of the initiatives, the literature and the case-
law on law and technology in Sections 2 and 3 is testament to the
growing attention devoted to our topic. The same overview also
shows that such attention has so far been selective, and is focused

5 M. Infantino & W. Wang, “Algorithmic Torts: A Prospective Comparative
Overview” (2019) 28 Transnat’ L & Contemp Probls 309-362, at 351 (2019).
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almost exclusively on North America and Western Europe®. It is
our belief that there is a lot to be discovered beyond the usual
suspects for comparative legal research.

This is why this issue is focusing on Central and Eastern
Europe. In spite of its size, the region has until not so long ago been
largely unconsidered when discussing developments in
administrative law in Europe, which is still too often conflated in
the mainstream debate with Western Europe®. The Western-
European bias has thus overlooked the richness of a region which
is very diverse within itself. Central and Eastern Europe spans
between Germany and Russia on the West-East axis and between
the Baltic Sea and the Mediterranean Sea on the North-South axis.
Although the entire block belongs to the civil law tradition, it is
extremely varied in terms of language, culture, and history®. The

5¢ The problem of the Western-centric bias of mainstream comparative law
studies is well-known. See, for instance, W.E. Butler & O.V. Kresin, Discovering
the Unexpected, in W.E. Butler & O.V. Kresin (eds.), Discovering the Unexpected.
Comparative Legal Studies in Eastern and Central Europe (2021) xi-xiv; G.
Frankenberg, Comparative Law as Critique (2016), 85-96; R. Hirschl, Comparative
Matters. The Renaissance of Comparative Constitutional Law (2014) 16, 211-212; A.
Peters & H. Schwenke, Comparative Law beyond Post-Modernism, 49 Int’] & Comp.
L. Q. 800-834, at 829 (2000); G. Frankenberg, Critical Comparisons: Rethinking
Comparative Law, 26 Harv. Int'] L. ]. 411-456, at 422-424 (1985).

5% In recent years a number of studies have devoted their attention to Central and
Eastern Europe. Apart from the CoCEAL project mentioned above, at 2, see ].J.
Hesse (ed.), Administrative transformation in Central and Eastern Europe: towards
public sector reform in post-communist societies (1993); D.J. Galligan & D.M. Smilov
(eds.), Administrative Law in Central and Eastern Europe (1999); R. Scarciglia (ed.),
cit. at 4; D. Goncharov, S. Liebert, S.E. Condrey (eds.), Public Administration in
Post-Communist Countries. Former Soviet Union, Central and Eastern Europe, and
Mongolia (2017); U. Stelkens & A. Andrijauskaite (eds.), Good Administration and
the Council of Europe: Law, Principles, and Effectiveness (2020); 1. Deviatnikovaite
(ed.), Comparative Administrative Law. Perspectives from Central and Eastern Europe
(2024).

56 On the features that follow, C. Cercel, A. Mercescu, M.M. Sadowski (eds.), Law,
Culture and Identity in Central and Eastern Europe. A Comparative Engagement
(2024); A. Shirvindt, Former Soviet States of Eastern Europe, Caucasus and Central
Asia, in M. Siems & P.J. Yap (eds.), The Cambridge Handbook of Comparative Law
(2024) 275-301; W. Butler & O. Kresin, cit. at 54; Z. Kithn, Comparative Law in
Central and Eastern Europe, in M. Reimann & R. Zimmermann (eds.), The Oxford
Handbook of Comparative Law (2nd edn, 2019) 181-200; R. Marko, Delimiting
Central Europe as a Juridical Space: A Preliminary Exercise in Critical Legal Geography,
89 Acta Universitatis Lodziensis. Folia Iuridica 63-80 (2019); B. Bugaric, Law and
Development in Central and Eastern Europe. The Neoliberal Developmental State and
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three Baltic states up north have little in common with the Slavic
region historically under the influence of the Byzantine Eastern
Roman Empire down in the South. Speaking of empires, many
countries in the region were for a large part of their history included
in wider political units (in particular, the Ottoman empire in the
South and the Habsburg Empire in the Centre); others, such as
Poland, were for a long time autonomous or semi-autonomous
kingdoms. A large majority of the countries in question are
Christian Orthodox, but some of them are overwhelmingly
Catholic (for instance, in Poland), Lutheran (e.g., Latvia) and
Muslim (Turkey and Albania). In the Twentieth century, many of
the countries in our group (excluding Turkey) were either part of
the Soviet Union or affiliated to the Soviet Block, and then were
subject to conspicuous reforms in their transition from socialism to
capitalism. All the countries surveyed are nowadays members of
the Council of Europe; the majority of them also belong to the
European Union (the exceptions are Albania, Serbia and Turkey).
From an administrative law viewpoint, the state architecture
and functioning in the jurisdictions surveyed are typical of civil law
jurisdictions; some of these countries adopted the French model of
the administrative state (most notably, Turkey®”), while others
(such as Poland, Hungary and former Czechoslovakian and
Yugoslavian countries) were under the influence of the Austrian
system, as shown by the enactment of a special legislation on
administrative procedure along the lines of the Austrian General
Administrative Procedure Act of 1925%. While not all the countries
examined underwent a socialist period, all of them were in recent
times influenced, either directly or indirectly, by requirements,

Its Problems, in R. Peerenboom & T. Ginsburg (eds.), Law and Development of
Middle-Income Countries: Avoiding the Middle-Income Trap (2014) 131-155.

57 See E. Oriicii, Conseil d’Etat: The French Layer of Turkish Administrative Law, 49
Int’l & Comp. L. Q. 679-700 (2000); T. Balta, Reports on Turkish Administrative Law
and Institutions” (1956) 5 Annales de la Faculté de Droit d’Istanbul 186-204 (1956).
5 ]. Deviatnikovaité & S. Bareikyte, Comparative Remarks, in 1. Deviatnikovaite
(ed.), cit. at 55, 225-239, at 225; G. della Cananea, The Common Core of European
Administrative Laws (2023) 74-77; L. Potesil & F. Ktepelka, The Legislation on
Administrative Procedure in Czechoslovakia, in G. della Cananea, A. Ferrari
Zumbini, O. Pfersmann (eds.), The Austrian Codification of Administrative
Procedure. Diffusion and Oblivion (1920-1970) (2023) 86-99; S. Lili¢c & M.
Milenkovié¢, Administrative Procedure in Former Yugoslavia and the Austrian
Administrative Procedure Act, ibidem, 119-134; A.Zs. Varga, The Hungarian
Legislation on Administrative Procedure, ibidem, 135-144.
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standards and models stemming from either Strasbourg or
Brussels/Luxembourg, as well as from neoliberal ideology coming
from the United States and international financial institutions>. All
these features made Central and Eastern European countries the
ideal candidates for a study on the law of the algorithmic and
automated state: they all have old, well-established and broad
public infrastructures that are at the same time sufficiently close to
be meaningfully compared with one another and sufficiently
diverse to provide interesting results.

5. The Project’s Methodology

As said before, the comparative research herein carried out
has benefited from previous Common Core-inspired research
projects®, and is the result of a collective effort by many people
acting as national reporters for their own country. In the summer of
2023, we gathered a team of experts from twelve jurisdictions,
developed with them a set of questions about the use of ADMs and
Al by public powers, and convened them in Trieste on 26-27
September 2024 to present and discuss the findings on their
national experience.

Readers not familiar with Trieste’s history may wonder why
Trieste®!. Trieste today is Italian, but has historically been at the
crossroad of Roman, Slavic, and Germanic influence. The former
Illyric, subsequently Roman, settlement of Trieste in the fourteenth
century sought shelter under the Habsburg Empire in order to
escape Venetian subjugation. The city got in 1719 the status of Free
Harbour and in 1769 that of Free City, which included the at the
time not-so-common freedom of religion. The city rapidly became
a vivid commercial centre where people of Giulian-Dalmatian,
Venetian, Friulan, Slovenian, Austrian, Armenian, Jewish, Serbian,

5% I. Deviatnikovaité & S. Bareikyte (n.58) 226 238-239 (as to the EU); U. Stelkens
& A. Andrijauskaité, Introduction: Setting the Scene for a ‘True European
Administrative Law, in U. Stelkens & A. Andrijauskaité (eds.), cit. at 55, 1-54 (as to
the CoE); G. della Cananea, cit. at 58, 17-19 (as to the CoE and the EU); B. Bugaric,
cit. at 56, 131-155 (as to neoliberal paradigms).

60 See above, at nn 2-3.

61 On what follows, see J. Morris, Trieste and the meaning of nowhere (2002); E.-N.
Kappus, Changing history: ethnic identity management in Trieste, in C. Govers & H.
Vermeulen (eds.), The politics of ethnic consciousness (1997) 90-120; A. Ara & C.
Magris, Trieste. Un’identita di frontiera (1987); V. Scussa, Storia cronografica di
Trieste dalla sua origine sino all’anno 1695 (1863).
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German, Greek, and other origins integrated into the urban
merchant life. Annexation of Trieste to Italy at the end of WWI
marked the decline of the commercial fortunes of the city and the
spread of ethnic conflict. After WWII and until the dissolution of
socialist Yugoslavia, Trieste found itself at the border of the
European Iron Curtain, stretching from Stettin to the Adriatic Sea.
Even today, Trieste is the last Italian city before the border with
Slovenia. The city’s strategic location and its historical connective
role between Central and Eastern Europe and the Mediterranean
Sea make it an ideal confluence place to discuss legal developments
in Central and Eastern Europe.

All national reporters therefore convened in Trieste in
September 2024 to present and discuss their findings. Obviously,
national reporters abided by the guidelines established at the outset
of the project in a manner they deemed appropriate, which has
resulted in some divergence and diversity in execution. Apart from
this unavoidable variation, the following methodological caveats
have to be kept in mind when appreciating the findings of this
special issue.

First of all, as in any collective endeavour based on responses
given to a questionnaire by a handful of national reporters, national
overviews are inevitably informed by the reporters’ subjective
views on their own legal system and technological developments,
as well as by their personal beliefs and idiosyncrasies. Other
persons from the same jurisdiction may have provided a different
description of the state-of-the-art of the country.

Second, the topic in itself suffers from an inherent ambiguity.
As most of the papers underline, there is currently no agreed
definition for many of the terms herein employed. This holds true,
for instance, for the meaning of algorithm, automation, digitisation,
ADM and AI®2. The ambiguity problem is aggravated by the need
to translate into English concepts that were originally expressed in
another language. Moreover, clear data about the technologies
employed and the practices followed are often missing - which is

62 It should nevertheless be noted that, for some of these notions, a partial
definition can be found in international and supranational texts. For instance, the
Organisation for Economic Co-operation and Development has provided a
generally-agreed  upon  definition of artificial intelligence  (see
https:/ /oecd.ai/en/wonk/ai-system-definition-update, visited 15 September
2024), that is now enshrined into the definition of an Al system under the Art. 3,
no. 1, of the EU AI Act.
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the reason why many of our reporters resorted to interviews and
exchanges with administrators and officials to gather relevant
information®3.

Third, a further layer of complexity comes from the fact that
the legal systems differ not only in their rules, but also in the
vocabulary and in the general frameworks they resort to for dealing
with administrative law. For instance, the countries herein
considered may have diverging understanding not only of what
digitisation entails, but also of notions of public administration,
administrative proceedings, judicial review, and so on and so forth.
While these differences in rules, vocabulary and frameworks
convey the ‘spirit’ of the legal culture they stem from, they
obviously also affect the comparability of the national answers
herein collected.

All the above caveats obviously apply to the work of the
editors as well. In spite of our best efforts, our own bias may have
affected the questions we thought were relevant, as well as our own
interpretation of the reporters’ results. We hope that nevertheless
the following results are interesting.

6. What We Learned

The country papers collected in this issue highlight clear
lines of convergence inasmuch as all the states considered are
involved in redesigning government service delivery mechanisms
and adjusting them to (what is often called) the 4™ Industrial
Revolution. In all the countries surveyed, this implies the
restructuring of traditional services, the testing and development of
diverse technologies and solutions, the recalibration of the
functions of the public administration apparatus, the training of
public employees, the internal standardisation of services, the
establishment of new forms of public-private partnerships and the
creation of new avenues of interaction with the citizenry. In many
cases, this adjustment is occurring in the absence of a parallel
restructuring of the legal framework, thus opening up doubts and
possibilities as to the adaptability of old principles and rules to new
scenarios. It seems that, differently from what we saw happening
in the United States and Western Europe, scholars and courts in the

63 See the papers on Bulgaria, Latvia, Poland and Romania.

465



INFANTINO & BUSSANI - INTRODUCTION

region have yet to carefully consider the implications of the above
developments.

At the same time, the following national papers also show a
considerable divergence between countries as to the path and pace
of change. While in some places (e.g. Bulgaria) the main focus is still
on transitioning from in person, paper-based services to electronic
services, other countries are experimenting with ADM (this is for
instance the case for Latvia and Lithuania when handling tax and
traffic violations) and with Al (as is happening in Albania and
Turkey in the context of crime, security and border management).
Quite unsurprisingly, these different paths and paces seem to be
connected to varying degrees of cautiousness and enthusiasm vis-
a-vis this technological transformation. The slower the pace, the
higher the awareness of the possible risks associated with
technology; the faster the pace, the keener the enthusiasm for the
possibilities new technologies open up. It is however hard to tell
whether it is the level of technological development that influences
attitudes towards risk, or rather the reverse.

In the following pages, we will try to detail our main
comparative findings with regard to the timing and context of the
transformations just mentioned (section 6.1), the sectors and the
technologies that are mostly concerned with them (section 6.2), and
the impact of these developments on national legal architectures
(section 6.3).

6.1. Time, Hopes and Fears

All the countries herein investigated have, in recent times,
engaged in a massive restructuring of their public administration.
From the papers collected in this issue, two massive waves of
transformation are evident®*. The first one started at the beginning
of the 2000s, leading many countries to work on the creation of e-
government, that is, the idea of re-organising government around
the management and use of information in electronic format. A
second wave of reforms is visible from 2020 onwards, as distinctly
aimed at the implementation of a digital, smart and automated
government, in which diverse technologies and smart tools are a

64 This is in line with the development of research and literature on e-government
and the digital state: see E.W. Welch, Introduction to the Research Handbook on E-
Government, in EW. Welch (ed.), Research Handbook on E-Government (2021) 1-11,
at 4-7. See also D.R. Trotifio, eGovernance as a Future Option, in D.R. Trotifio (ed.),
e-Governance in the European Union (2024) 1-6.
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core-integrated part in the functioning and operation of public
administration at many levels, including some involving decision-
making.

The rationale upon which such transformations are based
are everywhere the same. Embracing digital technologies is
expected to enhance the quality, efficiency and effectiveness of
public administration, to increase transparency, accountability,
accessibility and equal access of public services, to favour
coordination and uniformity, to reduce red tape and costly delays,
to limit corruption and ultimately improve governance®®. The
country papers also highlight substantial international pressure for
governments to move in this direction. The digital transformation
of the public sector is actively promoted by supranational global
and regional actors, such as the United Nations (UN), the
Organisation for Economic Cooperation and Development
(OECD), the Council of Europe (CoE) and the European Union
(EU)%¢. The international pressure is further substantiated by the
many indicators that have emerged in recent years to reward
countries with technological developments®”. Our reporters
mention, for instance, the e-Government Index of the United
Nations®, the Digital Government Index by the Organization for
Economic Cooperation and Development®, the Digital Economy

65 See the country papers in this special issue, but also the collection of trends of
digital government policies and practices sponsored by the Organisation for
Economic  Co-operation and Development at https://www.oecd-
ilibrary.org/ governance/oecd-digital-covernment-studies_24131962, accessed
20 September 2024.

6 See the references contained in the national report to the UN (Albania, Poland,
Serbia, Slovenia), the OECD (Albania, Poland, Lithuania, Turkey), the CoE
(Albania, Bulgaria, Poland, Slovenia, Turkey) and the EU (Albania, Bulgaria,
Croatia, Czech Republic, Hungary, Latvia, Lithuania, Poland, Romania, Serbia,
Slovenia Turkey). Romania interestingly partenered in 2009 with the South
Korean Ministry of Public Administration to implement the transition to e-
government.

67 On these technology-related indicators and their effects, see T. Erkkild, Global
indicators and Al policy: Metrics, policy scripts and narratives, 40 Review of Policy
Research 811-839 (2023), DOI:10.1111/ropr.12556. Indicators are well-known to
work are as invisible tools for legal harmonisation: see, among the many, S.P. de
Souza, Designing Indicators for a Plural Legal World (2022) 99-103; M. Infantino,
Global indicators, in S. Cassese (ed), Research Handbook on Global Administrative Law
(2016) 347-358; D. Restrepo Amariles, Legal indicators, global law and legal
pluralism: an introduction, 47 Journal of Legal Pluralism & Unofficial Law 9-21 (2015).
68 See the papers on Albania, Czech Republic and Turkey.

6 See the papers on Czech Republic and Lithuania.
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and Society Index by the European Union”’, and the Government
Al Readiness Index Reports” prepared by Oxford Insights’!. From
this perspective, winning the digital race may occasionally also be
a matter of national pride”2.

At the same time, as hinted above, many papers also cast
doubts on the unqualified desirability of this transition. Many
national reporters seem to be wary of the implications that the rise
of the smart state may have for privacy and data protection”?, as
well as for transparency of public decision-making and actions”4.
The need for strong cybersecurity to protect the system from
internal failures and malevolent attacks is also deeply felt”>. A few
country papers also highlights the risk that technological
developments may cause unemployment’¢, exclude certain groups
from participating in public life and the enjoyment of public
services’”’, and increase national dependence on foreign technology
providers’s.

Before seeing the extent to which these hopes and fears have
been, and are currently being translated, into legislative texts,
administrative practice, rulings by independent bodies and courts,
and scholarly interpretations, we need to provide a brief snapshot
of the sectors that are mostly affected by these changes and the
technologies involved.

6.2. The Sectors and the Technology Involved

While all our reporters agree that their national
administrations  (i.e, the government, agencies, local
administration, specialised bodies) are increasingly relying on
algorithms in their daily operation, almost all of them also note how

70 See the papers on Czech Republic, Hungary, Lithuania, Poland and Turkey.

71 See the papers on Lithuania, Serbia and Turkey.

72 See the papers on Slovenia and Turkey.

73 See the papers on Albania, Bulgaria, Latvia, Poland, Romania, Serbia and
Slovenia.

74 See the papers on Albania, Bulgaria, Cezch Republic, Latvia, Poland, Romania
and Serbia.

75 See the papers on Albania, Bulgaria, Hungary and Poland.

76 See the paper on Czech Republic.

77 For instance, the authors of the papers on Hungary note the risk of exclusion
of certain age groups, while the authors of the paper of Albania highlight the risk
of discriminatory and exclusionary outcomes for Roma and Egyptian minorities
in the country.

78 See the paper on Hungary.
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hard it is to collect consistent data about the precise state-of-the-art
of the technological advancement, the technologies that are being
used, and who develops them and how.

We can nevertheless say something about the sectors that
currently seem to be most affected by the digitisation and
automation wave. As can be seen from the table below, almost
everywhere the turn to the digital state has generated the
establishment of a unique digital citizen identity and of online,
semi-centralised portals whereby people can directly access data
and documents, obtain certificates and licenses, and manage
registration, enrolment, and similar processes. Besides these, other
sectors that have been seriously touched by the digital turn are
those in which public officials typically have little to no discretion:
payment of taxes, disbursement of welfare benefits, automation of
transportation services and issuance of fine tickets for certain traffic
violations. This is hardly surprising: after all, as the Latvian
reporter notes, automated traffic lights may be considered general
administrative acts and therefore a proto-form of automated
decision-making. Less widespread, but still noticeable, are
experiments with digital and smart technologies in the fields of
internal security and border management, education, agriculture,
work and health. As the table below shows, experiments with the
algorithmic state in non-EU countries cover many more fields than
in EU countries. Worth mentioning is also the project, launched by
the Albanian government, of using Al for approximating national
legislation to the EU’s acquis communautaire.

EU Non-EU
AREAS BG CczZ HR HU LT LV PL RO SL AL RS TR
relationship with
. X X X X X X X X X X X X
citizens
certificates and
. X X X X X X X
licences
tax X X X X X X X X X X
welfare X X X X
transportation and
. X X X X X X X X X
traffic
crime and border
X X X X X X
management
education X X X X
agriculture X X X
work X
health X X X

Table 1: Sectors mostly affected by the current digital turn (authors’ elaboration)
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Even harder is to understand the technologies that national
public administrations are relying on, for what purposes, and how
these are developed. Yet, a few papers highlight specific challenges
and opportunities in this regard that deserve to be mentioned.
Some reporters for instance highlight the difficulty of deploying
text-based Al technologies in countries whose national language
has a limited number of speakers and small linguistic corpora in
digital forms”®, even though many efforts are currently being done
in this direction®. Others note that the development of IT tools,
software and applications mandates strong cooperation with
private (and sometime foreign) companies®!. While such
cooperation has in some cases (such as in Bulgaria, Poland and
Turkey) fostered innovative public-private partnership, in other
cases it has led to the nationalisation of the company involved, as
happened in Hungary.

6.3. The Algorithmic State and Statutory Law

When one reads the country papers herein collected, the
general impression is that the above transformations have occurred
quite independently from formal changes in the legal infrastructure
governing public administration.

Let us be clear. In many countries, legislatures have been
active on the matter, creating a thick layer of Acts and Regulations
dealing with the establishment and management of e-government
and the digital state. General statutes on e-government and
digitisation of public administration have been enacted, for
instance, in Albania, Bulgaria, Croatia, Hungary and Serbia®.

79 See the papers on Bulgaria and Hungary.

80 In March 2024, the Bulgarian Institute for Computer Sciences, Artificial
Intelligence and Technologies (INSAIT) unveiled BgGPT, the first open-source
language model specifically adapted to the Bulgarian language; INSAIT has
encouraged Bulgarian public administration to adopt BgGPT.

81 See the papers on Albania, Bulgaria, Cezch Republic, Hungary, Poland, Serbia
and Turkey.

82 In Albania, see the Law on Electronic Communication of 2008, the Law on
Electronic Identification and Trusted Services of 2015, the Law on Electronic
Governance of 2023; in Bulgaria, see the E-Government Act of 2007; in Croatia,
see the Act on State Information Infrastructure of 2014; in Hungary, see the Act
of 2015 on the General Rules of Electronic Administration and Trust Services
(GREATS) and the Digital State Act of 2023; in Serbia, see the 2018 Law on
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Specific rules prohibiting or allowing automated decision-making
in administrative matters exist in a few jurisdictions®?. Yet, in the
majority of the countries surveyed (if not in all of them), legislatures
have so far refrained from intervening broadly on the standards
and procedures for relying on algorithms and AI (while, almost
everywhere, the void has been filled by the governments” adoption
of strategies, programmes and national plans). Experiments with
algorithms and Al are for the time being governed by the statutes
on e-administration, where available, and by the pre-existing
general rules on how administrative decisions are made, what their
contents and requirements are, and what rights their addressees
haved4. These rules have largely remained the same as they were
before. In other words, in the majority of the countries surveyed (if
not in all), the rules applicable to administrative acts and actions
(e.g. in terms of privacy, cybersecurity, quality of the datasets,
impact assessments, transparency duties, right to explanations,
right to review/ remedy) derive from pre-existing, technology-
neutral norms.

On the one hand, this choice seems to be very wise, since
technology evolves too rapidly for legislatures and governments to
run after it. On the other hand, this implies that much of the current
development is left in the hand of the more or less open, more or
less restrictive readings that public authorities, courts, employees,
and scholars will give to pre-existing texts.

For instance, the paper on Bulgaria states that “[t]here are no
overarching legal requirements concerning privacy, impact
assessments, transparency duties, right to access codes, etc., that
apply to the reliance on algorithmic automation/Al by public
administration. Bulgarian legislation does not even impose any
legal prohibitions on the use of algorithmic automation or Al by

Electronic Administration. In both Serbia and Turkey, a draft Al Bill, largely
imitating the EU Al Act, is currently being discussed.

8 For instance, in Bulgaria many regulatory texts provide for the use of
automation and Al in some specific sectors. In Latvia statutory law expressly
prohibits the use of automated individual decision-making in criminal
proceedings, but expressly allows automated decision-making for the issuance
of administrative fines in traffic and tax-related matters; a 2024 amendment is
about to prohibit the use of machine learning in cases on administrative offences.
In Lithuania automated administrative orders for traffic and tax violations are
authorised by a law of 2019.

8¢ This is explicitly emphasised in the papers on Bulgaria, Croatia, Hungary,
Latvia, Poland, Serbia and Turkey.
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public administration. Instead, the requirements for reliance on
algorithmic automation/ Al are dispersed across various legal acts
and refer predominantly to quality of datasets, protection of
personal data, cybersecurity and security of the systems and their
contained data”®. Similarly, the Croatian reporters stress that the
Croatian General Administrative Procedure Act of 2009 does not
provide for adjudication in administrative matters being made by
algorithms and Al They conclude that “[a]lthough there is no
general legal regulation allowing this, numerous provisions of the
General Administrative Procedure Act speak in favour of it”, but
also add that rules in the same Act mandating public administrative
bodies to respect the principle of material truth and the principle of
cooperation with the interested party “will in many cases prevent
the use of algorithms and Al in the adjudication of administrative
matters”86. More concisely, the Latvian reporter states that the
Latvian general Administrative Procedure Law of 2001 “neither
provides for nor prohibits the use of automated decision-making
systems in determining administrative acts”®’, and thus leaves the
matter entirely open to interpretation.

The result of such situations is that, for the time being, the
conditions and limits under which the public administration can
resort to algorithms, automation and Al as well as the legal
requirements applying to the reliance on technology by the
administration and the rights of the addressees, remain quite
unclear. In almost the entire region, this uncertainty has yet to be
addressed by interpretive formants - i.e., courts and scholars.

While in some countries there is lively debate on when and
how public administration can rely upon algorithms and resort to
automated decision-making®¥, many reporters raise concerns about
the lack of interest in local scholarship for issues concerning the
algorithmic state®®. Moreover, in the absolute majority of the
countries surveyed, the rise of the algorithmic state has so far
generated no litigation. Under section 3, we saw that independent
authorities and courts in the United States and in Western Europe
have been asked many questions, concerning for instance the

85 See the paper on Bulgaria.

86 See the paper on Croatia.

87 See the paper on Latvia.

88 See for instance the paper on Croatia, Czech Republic, Latvia, Poland, Slovenia
and Turkey.

89 See for instance the paper on Albania, Bulgary, Hungary and Serbia.
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standard of algorithmic transparency, the right to access
underlying codes, and the extent to which mandatory human
supervision is necessary in automated procedures. Nothing similar,
for the time being, has occurred in the countries covered by this
issue. The paper on Poland reports about a 2018 decision by the
Polisch Constitutional Tribunal®® in which the labour law
provisions mandating the automated profiling of unemployed
persons by labour offices were held to be uncostitutional inasmuch
as no appeal against the automated profiling was possible®’. The
paper on Bulgaria mentions a few challenges brought against
automated traffic penalty tickets issued by stationary devices,
explaining how such litigation has given the occasion to Bulgarian
authorities and courts to specify what automated decisions are,
when they can be issued and under what conditions®2. The paper
on Serbia states that the legality of the use of the so-called ‘'Hawk
Eye’ program by police in the city of Belgrade for assessing
compliance with traffic rules is currently being questioned before
the Serbian Constitutional Court; the case is still pending®. The
paper on Slovenia highlights that the practice of relying on
automated decisions on taxpayers’ presumed income by the
Slovenian tax authorities is very likely not compliant with current
legal requirements and would not stand a challenge in courts;
however, the reporters also not that nobody so far as proposed such
challenge®. Even more tellingly, the paper on Albania notes that,
notwithstanding a significant data breach in 2021, in which data,
including personal and sensitive information such as health
records, family details, political affiliations, religious beliefs and
ethnicity, of almost one million Albanians, was leaked, no
complains or litigation ensued.’® Perhaps this is an area where we
can most expect some interesting developments to happen in the
years to come.

% Judgment of the Constitutional Court of Poland, 6 June 2018, file no K 53/16.
91 See the paper on Poland.

92 See the paper on Bulgaria. See also the papers on Hungary and Turkey, which
mention some decisions by independent data protection authorities on uses of
technology by private actors.

9 See the paper on Serbia.

94 See the paper on Slovenia.

% See the paper on Albania.
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Abstract

The extensive literature on artificial intelligence (AI)
frequently explores its relationship with state systems, a topic dense
with issues touching on different areas of law and the organisation
of public authorities, both from the perspective of domestic law and
on a comparative level. In the context of legal comparison, there are
obvious difficulties in addressing this subject, since the public
policies and regulatory solutions adopted in different legal systems
often appear to be similar, without actually being so. This article
highlights key variables within legal systems that have a bearing on
the development of AI and the theoretical construction of an
‘algorithmic state’. It further demonstrates that, in addition to
traditional research methods, a quantitative approach relying on
global indicators and interdisciplinarity can be useful in exploring
the relationship between public law and Al from a comparative
perspective.

TABLE OF CONTENTS

1. INtroduction..........ccoiiiiiiiiiiicc e 475

2. Methodological Approaches and Variables................cccccccc..e. 477

3. Indicators, Public Law, and Al......ccoeeeieeoieiieeeieeeeeeeeeeeeeeeeee 480
3.1. Indicators and Constitutional Design..............cccccccevurununnnee. 481
3.2. Indicators and Administrative Organisation....................... 490

4. Concluding Remarks............ccccoooiiiiiiiiiiniiiiiiiccce, 494

* Full Professor of Comparative Public Law, University of Trieste (retired).

474



ITALIAN JOURNAL OF PUBLIC LAW, VOL. 17 ISSUE 2/2025

1. Introduction

The geometrical expansion of the role of artificial intelligence
(Al) is transforming legal reality, the structure of public institutions,
and society, indeed the very idea of the state, which comes to be
defined (from this perspective) as the “algorithmic state”. This is a
true revolution, marked by a shift from Information Technology
(IT) to Al in just a few years.

Language is the first issue to be addressed when dealing
with the relationship between the state and Al. Algorithms have a
different language from that of law. This may sound obvious
because the broad debate on the legal consequences of Al
technologies has repeatedly laboured the point. And yet, while
increasingly advanced forms of digital colonisation require us to
‘submit to linguistic rules without being aware of them’, there are
also linguistic rules of a purely technical nature - as in the case of
Al - that are “‘unknown by most’l. Moreover, definitions in the
sector are varied and do not always fully overlap?. If we can define
the concept of ‘state” within the framework of constitutional law,
the same cannot be said for that of “algorithm’, a term used by legal
scholars and in more recent case law, with different and sometimes
conflicting meanings®. The same wuncertainty applies to the
definition of “AI’. The quality of human “intelligence’ if applied to
technology and machines is not clearly defined*.

1 R. Sacco, Il diritto muto. Neuroscienze, conoscenza tacita, valori condivisi (2015) 7.

2 See, for example, the EU Al Act (according to which the term ‘artificial
intelligence system’ (Al system) means a system designed to operate with a
certain level of autonomy and that, based on machine and human-provided data
and inputs, infers how to achieve a given set of human-defined objectives using
machine learning and logic- and knowledge-based approaches, and produces
system-generated outputs such as content (generative Al systems), predictions,
recommendations or decisions, influencing the environments with which the Al
system interacts) and the U.S. National Artificial Intelligence Act of 2020 (where
the expression “artificial intelligence’ means a machine-based system that can, for
a given set of human-defined objectives, make predictions, recommendations or
decisions influencing real or virtual environments); see also the House of Lords’
Select Committee on Artificial Intelligence in the UK (according to which Al
systems are technologies with the ability to perform tasks that would otherwise
require human intelligence, such as visual perception, speech recognition, and
language translation).

3See D. Baldini and M. de Benedetto, The open texture of algorithm in legal language,
Al and Soc 1 (2024), at <https:/ /link.springer.com/article/10.1007 /s00146-024-
01925>, last accessed 23 September 2024.

4 Some definitions in A.M. Turing, Computing Machinery and Intelligence, LIX 236
Mind 433-460 (1950). See also S.M. McJohn, Review of Artificial Legal Intelligence
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A second preliminary consideration seems necessary. At this
early stage in the development of Al-driven algorithms, a
comparative analysis relating to different legal systems is not
entirely conceivable. As a result, researchers who attempt to engage
in a comparative exercise such as this may only be able to provide
their personal opinions on the matter. Consequently, in this case,
interpreting foreign law may necessarily mean distorting it>. In
addition, the varying degrees of development and use of Al could
also affect judicial interpretation. From this perspective, it would be
interesting to study the impact of new technologies on the most
recent case law and to highlight any differences arising from the
various intersections of Al with the legal training and mindset of
judges®.

All these problems require the selection of comparative
approaches suited to macro-comparative research on the state and
Al One of the main reasons traditional comparative approaches
may fail in this field is the lack of knowledge of the technical
foundations on which the most advanced technologies operate and
the various factors influencing the development of Al in each legal
system. How could a jurist, without the support of other experts,
explain the transition from IT systems to Al systems on a technical
and functional level?

The inter- and multi-disciplinary nature of this paradigm
shift creates substantial uncertainty, further fuelled by the frequent
opacity of algorithms and the many risks involved in using this
technology. To venture into a comparative analysis that goes
beyond a merely descriptive and linear approach, it is desirable for
legal scholars engaged in Al-related comparative research to
develop a new disciplinary perspective and adopt new forms of
methodological pluralism. Yet, these new directions in legal
comparative analysis - and especially in numerical and empirical

12 Harv. L. Techn. 241-248 (1998); A. Newell & H.H. Simon, Computer science as
empirical inquiry: Symbols and search, 19(3) Common 902-915 (1976); E.L. Rissland,
Artificial Intelligence and Law: Stepping Stones to a Model of Legal Reasoning, 99 Yale
L.J. 1957-1981 (1957).

5 See B. Fekete, Studying Central European Laws through the Legrand Perspective:
Using the Negative to Approach the Different (Dec. 17, 2023), at
<https:/ /ssrn.com/ abstract=4667018>, last accessed 23 September 2024. For this
perspective, see P. Legrand, Negative Comparative Law (2022).

6 See, for example, ]. Frankenreiter & M.A. Livermore, Computational Methods in
Legal Analysis, 16 Ann. Rev. L. & Soc. 39 (2020); H. Surden, Artificial Intelligence
and Law: An Overview, 35 Ga. State U. L. Rev. 1305 (2019).
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comparative law - do not always find favour with older
comparativists, who may be unwilling to embrace change.

This essay is divided into two main parts. Section 2 is
devoted to the most suitable methodologies for a comparative
analysis of the relationship between the state and Al, emphasising
comparison by difference and quantitative analysis. Section 3
examines the relationship between public structures and Al
through the emergence of new relevant variables in constitutional
and administrative law. Section 4 will draw some conclusions.

2. Methodological Approaches and Variables

When embarking on a comparative study, a legal scholar
always wonders which methodology to use. Without entering into
the debate between old and new methodological approaches, one
can nevertheless observe that the interdisciplinary nature of the
subject, i.e., the relationship between algorithms and public law,
will necessarily have an impact on both the composition of the
research team - which cannot be made up solely of lawyers - and
the methodology to be followed. This conclusion is now dictated by
the increasing development of science in the 21st century, the
acceleration of transnational and global phenomena, and the
transformation of legal thinking. But that is not all.

To better understand the perspectives and adherence to
regulatory models by the states in Central and Eastern Europe, it is
perhaps necessary to begin with a historical analysis. As will be
seen in the next section, history is crucial to understanding the
recent evolution of a form of state and government in the region.
Central and Eastern Europe today is an ideal place for comparative
legal research because of the variety of constitutional designs of the
state, the geographical breadth of its territory, and the historically
high degree of differentiation within it, as well as the heterogeneous
levels of development between and within the countries belonging
to the region’.

The historical perspective is necessary to understand the
contexts in which various factors have influenced the development
of new technologies, below and beyond official programmes,
regulations, and declarations of intent. However, such a historical

7 See S.P. Ramet & P. Wagner, Post-socialist Models of Rule in Central and
Southeastern Europe, in S.PP. Ramet & C.M. Hassenstab (eds), Central and Southeast
European Politics since 1989 (2nd ed., 2019) 26-56.
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study should aim to understand the mindsets (mentalités) behind
the similarities and differences between national experiences,
rather than proceed in a purely descriptive and linear manner. The
study of legal phenomena without taking into account their socio-
historical and economic context inevitably leads to a superficial and
purely positivist analysis, unable to dig beneath the surface of
programmes, regulations, and declarations of intent, and is
especially unable to explore the ‘dark side of algorithms’. Yet, as
noted above, the historical method is only one of the necessary
ingredients in the methodological recipe for comparison; other
methodological approaches can - and perhaps should - be used in
comparative research8. Methodological pluralism® and inter- or
multidisciplinary approaches!® help to improve a researcher’s
understanding and could lead to a “deep-level comparison’'!.
Space does not permit a detailed examination of the old and
new methodologies available for comparative research; our focus
will be on selecting the legal and extra-legal variables that may be
most relevant. It must be stressed, however, that traditional
comparative methodologies are increasingly becoming inadequate
for comparative analysis, especially given the potential use of data
science, big data, and the collaboration between experts from
different disciplines'?. Technologists are opening up new frontiers,
using algorithms, data mining, and machine-learning to make it
possible to examine large amounts of data and discover new
models’3. This presents a revolutionary opportunity compared to

8 Among others, see M. Siems, New Directions in Comparative Law, in M. Reimann
& R. Zimmermann (eds), The Oxford Handbook of Comparative Law (2nd ed., 2019),
852-854; J. Husa, Traditional Methods, in M. Siems & P. Jen Yap (eds), The
Cambridge Handbook of Comparative Law (2024) 15-31.

9See G. Midgley, ]. Nicholson, R. Brennan, Dealing with challenges to methodological
pluralism: The paradigm problem, psychological resistance and cultural barriers, 62 Ind.
Mark. Man. 150 (2012); M. Oderkerk, The Need for a Methodological Framework for
Comparative Legal Research: Sense and Nonsense of ‘Methodological Pluralism’ in
Comparative Law, 79(3) RabelsZ 589 (2015); D. della Porta & M. Keating, Approaches
and Methodologies in Social Science: A Pluralist Perspective (2008).

10 Generally, J. Husa, Interdisciplinary Comparative Law: Rubbing Shoulders with the
Neighbours or Standing Alone in a Crowd (2022).

11 M. Siems, Comparative Law (3rd edn, 2022) 143-145.

12 See A. Riles, From Comparison to Collaboration: Experiments with a New Scholarly
and Political Form, 78 Law & Contemp. Probs. 147-183 (2015).

13 B. Custer, Methods of data research for law, in V. Mak, E. Tjong Tjin Tai, A. Berle
(eds), Research Handbook in Data Science and Law (2nd ed., Cheltenham, UK, and
Northampton, MA: Edward Elgar 2018) 355-377.
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the traditional practices of comparative law!4. These approaches
broaden the scope of comparative law through its intersection with
other sciences and allow data and their features to be framed from
non-legal perspectives!®. From this point of view, it would be
interesting to know whether such projects exist in the legal systems
analysed in this special issue: their purposes, how they are
financed, and what Al tools are used.

Legal and extra-legal variables are another element to be
considered from a comparative perspective. Their heterogeneous
presence fuels the differences between legal systems, even in the
presence of common problems in the construction of Al systems
and in the choice of the regulatory model to follow (the one adopted
in Europe or the one adopted in other countries, such as the United
States and China?).

The study of these variables needs an empirical
methodology to quantify variations within the different legal
systems, particularly for some legal rules. This methodology could
help to assess these rules on how and to what extent Al can be
developed, particularly in constitutional and administrative law.
The resulting indices make it possible to correlate indicators
relating to specific aspects of legal rules and institutions with the
relevant variables.

From this point of view, it is possible to consider at least
three sets of problems. The first concerns the technical and scientific
choices underlying the indicators to be used, their origin and
classification, their comparability, and their elements. A second
problem concerns the search for the so-called relevant variables and
their relationships, both within a legal system and in the
transnational perspective. The third problem stems from the well-
known limitations of so-called quantitative comparison and the use
of indicators, especially for comparative public law research, and
the study of the relationship between Al and states’®.

14 Consider Mathias Siems” analysis of new methods in legal comparison, such as
‘numerical comparative law’ (taking into account different types of quantitative
legal information) and ‘empirical comparative law’ (enabling a relationship
between independent and dependent variables). See M. Siems, cit. at 11, 207-285.
15 In this regard, see A. Stazi, ‘Legal Big Data’: From Predictive Justice to Personalised
Law?,2 Comp. L. Rev. 140 (2020); R. Michaels, Transnationalizing Comparative Law,
Maastr. J. & Eur. Comp. L. 352 (2016); H. Spamann, Empirical Comparative Law,
Ann. Rev. L. & Soc. Sc. 131 (2015); J.C. Reitz, How To Do Comparative Law, 46(4)
Am. J. Comp. L. 617 (1998).

16 From the extensive bibliography on the issue, see P.G. Monateri & M.
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When embarking on a quantitative study in comparative
law, the first step is to define the units and the variables that will
make up the data set. The challenge is to find a set of meaningful
variables that are also manageable for the researcher or research
team. In the next section, I will define some of the variables that
may influence the regulatory choices of different legal systems
regarding the construction and development of Al systems,
referring to the main problems concerning Al applied to
constitutional and administrative law.

We will first consider some variables related to the
constitutional and political system, selecting national variations in
the essential elements of constitutional democracy. Starting from
Legrand’s idea that it is not possible to know the legal phenomena
of a foreign legal system in their entirety!”, I will try to identify some
of the factors that give rise to differences - albeit formally based on
from common principles - and that influence the transformation of
constitutional and administrative structures, including the quality
of governance of a democratic system. These ‘biopsies’ can shed
light on the dynamics of the form of government and
administration, and the health of liberal democracy in European
legal systems.

3. Indicators, Public Law, and Al

From the outset, it is necessary to define the meaning of
‘indicators’, since not all instruments for legal measurement are
necessarily to be considered ‘indicators.” According to the OECD,
the Organisation for Economic Co-operation and Development, an
indicator is a ‘quantitative or qualitative measure’ derived from a
series of observed facts, which may reveal a country’s performance
in a given subject or in a given area but can also indicate directions
for change and the degree to which what is being measured
conforms to certain standards’s.

In essence, indicators refer to collections of data incorporated
into representative rankings of the performance of the units of
analysis being studied, which can be compared synchronically and

Balestrieri, Quantitative Methods in Comparative Law (2023); M. Siems, cit. at 11,
207-254; M. Infantino, Numera et Impera. Gli indicatori giuridici e il diritto comparato
(2019).

17 In this regard, see A. Stazi, cit. at 15; R. Michaels, cit. at 15; J.C. Reitz, cit. at 15.
18 See, for instance, OECD, Government at a Glance 2013 (2013) 192.
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diachronically. Underlying these indicators there always is ‘a
theory, more or less clear, more or less verbalised, more or less
solid, that forms the background to the indicator’’. Information
through numbers is easily seductive, as the same numbers convey
an idea of objective truth and scientific authority, going beyond an
interpretation of the elements that made their construction
possible?0.

However, the belief that numbers produce truth-telling
discourses, albeit functional to the power of indicators, is largely
misplaced, especially if one considers that ‘[from] a logical point of
view, the control of a theory depends on basic assertions whose
acceptance or rejection, in turn, depends upon our decisions’?!. The
validity of any numerical analysis depends not only on the
soundness of the theory on which it is based, but also on the
organisational dimension of the project in question, the presence of
an international structure, and resources available over time to keep
the exercise going. Since the end of the last century, for example,
the use of mammoth databases has made it possible to analyse
previously unimaginable data, as in the case of Martin Gelter and
Mathias Siems’ research on mutual citations by judges in Europe.

In some of these cases, even quantitative studies can become
indicators?2.

Be that as it may, the next section will examine some
indicators of constitutional design and administrative organisation
that may be useful for studying the construction of complex Al
systems and understanding the objectives pursued by Al-driven
developments regarding the algorithmic state. A comparative
overview can help to highlight similarities and differences between
the legal systems in Central and Eastern Europe.

3.1. Indicators and Constitutional Design

Debates on the regulation of AI tend to present the
uncertainty of its impact in terms of risks and opportunities, taking
as a reference point the current technological progress and the
democratic character of the form of government. From a

19 M. Infantino, cit. at 16, 22.

205, Engle Merry, The Seductions of Quantification: Measuring Human Rights, Gender
Violence (2016) 2.

21 K. Popper, The Logic of Scientific Discovery (1992) 104.

2 M. Gelter & M. Siems, Citations to Foreign Courts: Illegitimate and Superfluous or
Unavoidable? Evidence from Europe, 62(1) Am. ]. Comp. L. 35-85 (2014).
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constitutional point of view, many questions remain open, giving
rise to a substantial debate among legal scholars about the dangers
and opportunities that advanced Al systems can offer to a
democratic political system.

Among the issues that go to the heart of the constitutional
design of a democratic form of government, the following areas can
be identified?3:

a) Protection of fundamental rights: How can Al be used to
protect civil liberties and protect minorities?

b) Rule of Law: How can Al be used to monitor compliance
with the law and constitutional procedures and at the same time to
make them more transparent?

c) Separation of powers: What is the potential of Al
applications for legislative, executive, and judicial powers?

d) Popular sovereignty: How can Al support political
decision-making and democratic participation?

The answer to these questions can vary across the legal
systems on which this issue focuses. Governments may rely on
advanced technology systems to guarantee the same constitutional
principles (or to realise their more or less covert breach). Moreover,
these increasingly advanced Al tools operate within national legal
systems and beyond national borders through decisions that
challenge legal principles and practices of precaution and
accountability?4.

While the guarantee of constitutional rights and public
freedoms is an expression of the democratic principle and is part of
the common heritage of systems in the liberal-democratic tradition,
there has long been some disengagement from these principles. The
construction and use of Al systems could contribute to both
disengagement and re-engagement. In this regard, the indicators in
this paper can give us useful information about the constitutional
and administrative design, on which the foundations of an
algorithmic state are laid, of the twelve countries covered in this

2 The proposal of these questions is in a report by N. Horn & M. Binder,
Democracy and Al: How Technological Progress Can Strengthen Democratic Structures
(2024) 10. Generally see O. Pollicino and G. De Gregorio, Constitutional Law in the
Algorithmic Society, in H.-W. Micklitz et al (eds), Constitutional Challenges in the
Algorithmic Society (2021) 1-22.

24 See M. Petersmann, J. Dehm, K. Birrell, A. Akhtar-Khavari, Law and the Inhuman
Introductory  remarks, (12 Sep  2024) Crit. Leg. Thinking, at
<https:/ / criticallegalthinking.com/2024/09/12/law-and-the-inhuman-
introductory-remarks/>, last accessed 23 September 2024.
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special issue. According to Mauro Bussani, indicators ‘present
themselves as allegedly descriptive tools” whose effects ‘show how
description is always combined with a prescriptive component. [...]
Through their quantitative ‘comparison’, indicators inject into
technical and public debates not only variously accurate
information [...], but also visions about current and ideal scenarios,
relevant problems, goals to be pursued, and ways to achieve
them’?. From this point of view, I have chosen a few indicators,
among the many published, that may be useful in describing the
constitutional design within which projects for Al system
regulation and development are beginning to be defined.

The first indicator (Table 1) is ‘Freedom in the World 2024’,
an annual report produced by the non-governmental organisation
Freedom House, which measures the degree of freedom and
recognition of political rights worldwide. The score ranges from 100
(indicating the highest level of recognition of freedoms) to zero
(indicating their total absence). The score is based on many
parameters, including political rights, political pluralism and
participation, the functioning of government, civil liberties, rights
of association and organisation, Rule of Law, personal autonomy,
and protection of individual rights.

Table 1 - Freedom in the World Report 2024 - Global Freedom?¢

Rank

Slovenia 96,/100 (free)
Czechia 94/100 (free)
Latvia 88,/100 (free)
Lithuania 89/100 (free)
Romania 83/100 (free)
Croatia 83/100 (free)
Poland 80/100 (free)
Bulgaria 78/100 (free)
Albania 68/100 (partly free)
Hungary 65/100 (partly free)
Serbia 57/100 (partly free)
Turkey 33/100 (not free)

As these figures show, there are significant numerical
differences between the countries in Table 1, particularly between

25 M. Bussani, Introduzione al diritto comparato. Un breviario della globalita (2022) 95
(author’s translation).

2% See <https://freedomhouse.org/countries/freedom-world/scores>, last
accessed 23 September 2024.
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those with a high degree of freedom (Czech Republic, Latvia,
Lithuania) and those with variously serious critical issues. In this
case, it may be interesting to know in which direction Al is being
developed and which regulatory model is being used as a reference
or source of inspiration for the transplantation of structural
elements - that of the European Union, the US, or China. The latter
two experiences in the development of Al are usually considered
more advanced in regulating artificial intelligence compared to that
of Europe, which is considered a ‘weaker” actor?’.

The model chosen by the European Union is based on the
harmonisation of regulations on Al in the Member States, as
reflected in the AI Act of 2024?% and the Ethics Guidelines for
Trustworthy Al of 2019%. However, as happens with legal
convergence, it is necessary to distinguish between the objects of
regulatory provisions and the processes by which these processes
are translated into action. Indeed, it is not certain that convergence
- based, for instance, on a European Union regulation - will have
the same effects everywhere. The impact of harmonisation depends
on variables that are different in each legal system and are
integrated in different ways. One of these variables is undoubtedly
the democratic nature of a system that can use Al to develop
citizens’ rights but also limit their scope by using technology in a
functional sense, as might happen with an autocratic government
that secures a parliamentary majority to impose any decision or
form of regulation.

Undoubtedly, the relationship and interaction between Al
and democratic systems is particularly complex, arising from the
confrontation between the deliberative processes of democratic
traditions on one hand and the claim to absoluteness of the
supposedly objective mathematical processes of algorithms on the
other. Like any technology, Al can be used to promote
constitutional freedom, but also to suppress politically undesirable
opinions or to score the population in favour of the government. It
than therefore be interesting to understand the quality of

27 See e.g. M. Timoteo, B. Verri, Y. Wang, Guidelines for Artificial Intelligence:
Comparing the European and Chinese Approaches, 2 China & WTO Rev. 306 (2021).
28 Regulation (EU) 2024/1689 of the European Parliament and of the Council of
13 June 2024 laying down harmonised rules on artificial intelligence.

2% European Commission, Ethics Guidelines for Trustworthy Al (2019), at
https:/ / digital-strategy.ec.europa.eu/en/library/ethics-guidelines-
trustworthy-ai, last accessed 24 September 2024.
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democracy and state organisation in its relationship with citizens
within legal orders and the significance of these principles for Al
systems. To address this, it may be useful to consider another
indicator, the Economist Democracy Index (Table 2). The Economist
Democracy Index is a quantitative index that measures the quality of
democracy and democratic institutions in 165 States and territories,
distinguishing between full democracies, imperfect democracies,
hybrid regimes, and authoritarian states. The indicator’s definition
of ‘imperfect democracy’ for many countries refers to nations where
elections are free, and basic civil liberties are respected. However,
there are also critical problems in the functioning of institutions,
such as breaches of the freedom of information and other important
aspects of democratic life, including low levels of participation in
political life, and problems in the functioning of government®. The
scale ranges from 0 to 10 (from least to most democratic).

Table 2 - The Economist Democracy Index 2023

Score  Rank

Czechia 797 26 (flawed democracy)
Slovenia 7,75 32 (flawed democracy)
Latvia 7,38 38 (flawed democracy)
Lithuania 731 39 (flawed democracy)
Poland 718 42 (flawed democracy)
Hungary 6,72 50 (flawed democracy)
Croatia 6,50 58 (flawed democracy)
Romania 645 60 (flawed democracy)
Bulgaria 641 62 (flawed democracy)
Serbia 633 64 (flawed democracy)
Albania 6,28 66 (flawed democracy)
Turkey 433 102 (hybrid regime)

The first two tables show some numerical differences in the
democratic structure of the countries of interest, almost all of which
are characterised by imperfect democracy. This could mean that
there are critical points in the functioning of a system, especially in
the guarantee of fundamental rights and freedoms. The Czech
Republic and Slovenia’s rankings are close to full democracy, while
Turkey returns a more negative score. These differences may be due
to two different models of power distribution: the diffuse model,

30 At <https://www.eiu.com/n/democracy-index-conflict-and-polarisation-
drive-a-new-low-for-global-democracy/>, last accessed 23 September 2024. The
indicator measures the following variables: electoral process and pluralism, civil
liberties, functioning of government, participation, and political culture.
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distributed among institutions that share it through checks and
balances mechanisms, and the centralised model.

How could AI improve the factors analysed by this
indicator?

Al systems can support people’s fundamental rights and
freedoms: e.g. from the protection of life to health, from privacy to
the exercise of the right to vote, and from education to freedom of
expression and information. However, it cannot be ruled out that
Al may have negative consequences, such as the deterioration of
democratic structures, and regression. For example, while Al has
beneficial uses for science and institutional activity, it could also
enable autocratic governments to introduce online censorship and
create disinformation through Al-generated images and text that
distort reality. Another arbitrary use of Al relates to the
proliferation of surveillance systems which, for example, control
democratic dissent through social media and facial scanning?!. In
the Freedom House report, the Freedom on the Net indicator
examines the methodology used by forty-one governments
worldwide to block the movement of information on the Internet.
In reality, the report only analyses two countries among those
included in this issue: Hungary (for blocking websites) and Turkey
(for blocking on websites, restricting internet connectivity, blocking
social media platforms and the use of VPNs, as well as forcibly
removing online content). Beyond this indicator, it would
be necessary to examine concretely whether such tools exist in other
jurisdictions and what level of sophistication they can achieve.

Another perspective useful for studying the relationship
between the state and Al concerns the Rule of Law and how Al
could promote transparency in the actions of political bodies and
adherence to constitutional procedures. From this point of view,
indicators about the Rule of Law can be useful for assessing positive
or negative Al developments in the public sphere. The next table is
based on the Rule of Law Index, whose main purpose is to promote
collaborative actions to strengthen the Rule of Law (Table 3). It is
based on several factors, including constraints on government
powers, absence of corruption, government transparency, respect

31 At <https:/ /freedomhouse.org/report/freedom-net/ 2023/ repressive-power-
artificial-intelligence>, last accessed 23 September 2024. See also S. Zuboff, The
Age of Surveillance Capitalism: The Fight for a Human Future at the New Frontier of
Power (2018).
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for fundamental rights, public order and safety, law enforcement,
and civil and criminal justice32.

Table 3 - Rule of Law Index 2023

Rank
Lithuania 18/137
Czechia 20/137
Latvia 22/137
Slovenia 27/137
Poland 36/137
Romania 40/137
Croatia 45/137
Bulgaria 59/137
Hungary 73/137
Albania 91/142
Serbia 93/137
Turkey 117/137

The numerical differences among the indicators presented so
far provide food for thought. Like medical biopsies, these results
could reveal how, within each system, there are differences in the
level of constitutional organisation that may inevitably affect the
regulation, use, and risks associated with the development of AL

Another important issue, closely related to the principle of
the separation of powers - a cardinal principle of democratic
systems - concerns the judiciary and possible criticalities arising
from the reliance on Al in exercising judicial power33. At the
beginning of section 3 above, it was noted that both the availability
of legal data in digital form and the reliance on quantitative legal
methods are increasing. However, in many European countries, the
development of Al systems for quantitative legal analysis is still in
its infancy, especially for civil and administrative law. Private
companies endowed with significant financial and technological
resources have initiated collaborations with institutions and
individual judicial entities to build and develop systems that can
use Al within the courts. It is widely believed that Al systems can
be used to exercise judicial functions, assisting judges and
simplifying their research and interpretation activities, even if Al

32 At <https:/ / worldjusticeproject.org/>, last accessed 23 September 2024.

3 See generally K. Terzidu, The Use of Artificial Intelligence in the Judiciary and Its
Compliance with the Right to a Fair Trial, 33 J. Judicial Adm. 154-168 (2022); T.
Sourdin, Technology and Artificial Intelligence (2020); A. Dory Reiling, Courts and
Artificial Intelligence, 11(2) Int. ]. Court Adm. 1-8 (2020).
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cannot completely replace judges or produce independent judicial
decisions. In this regard, the most interesting indicator is the
European Commission’s recent report on justice, the 2024 EU Justice
Scoreboard, which provides a quantitative analysis of EU judicial
systems from 2012 to 2022 (Table 4)34. The Scoreboard reports the
total expenditure per inhabitant on the operation of the judicial
systems during the reference period, based on the assumption that
a judicial system can only function effectively if it is adequately
resourced, both in terms of human resources - magistrates and
officials - and in terms of investment in the technological
infrastructure. Without these resources, a transitional phase from
use of the current IT tools to machines using Al-driven algorithms
seems unlikely. The Scoreboard covers the twenty-seven member
states of the European Union and therefore does not take into
account Albania, Serbia, and Turkey, which are beyond the scope
of the indicator.

Table 4 - Government Total Expenditure on Law Courts in Eur per Inhabitant
2012-202235

Rank
Slovenia 9/27
Bulgaria 15/27
Poland 16/27
Latvia 17/27
Czechia 18/27
Croatia 20/27
Hungary 22/27
Romania 24/27

Lithuania 26/27

While the ranking in Table 4 refers to per capita spending on
justice, the ranking for digital technology in the courts differs, as
shown in Table 5. The results presented below raise the question of
which variables (e.g., the form of government, the guarantee of
constitutional principles, as well as the objectives of building digital
systems and Al regulations) influence the scores of the countries
analysed - a question that must be addressed from a comparative
perspective.

34 European Commission, 2024 EU Justice Scoreboard, at
<https:/ /commission.europa.eu/document/download/84aa3726-82d7-4401-
98c1-fee04a7d2dd6_en?filename=2024%20EU %20Justice %20Scoreboard.pdf>,
last accessed 23 September 2024.

3% European Commission, cit. at 34, Figure 33, 37.
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Table 5 - Use of Digital Technology by Courts and Prosecution Services 2023

Rank
Slovenia 9/27
Hungary 10/27
Latvia 11/27
Lithuania 12/27
Croatia 16/27
Poland 17/27
Romania 18/27
Bulgaria 24/27
Czechia 26/27

It would also be interesting to compare this data with data
concerning some courts in non-European countries, such as, for
example, the Chinese process of active digitalisation of the court
system and the trends and current status of the Chinese Smart
Court system. Further, the relationship between the use of Al and
the independence of the judiciary remains to be tested. How can the
autonomy of judges be properly protected in the construction of
advanced technology systems? Are there possible regulatory
approaches that could positively or negatively affect this principle?

Another structural element in the constitutional design of a
democratic form of government is the political participation of the
citizens. It may be useful in this regard to refer to an indicator, the
Political Participation Index, 2023 (Table 6), which records the extent
to which citizens can and do participate in politics, with higher
values indicating more participation (1 to 10)3.

Table 6 - Political Participation Index 2023

Score

Slovenia 7,22
Czechia 7,22
Poland 6,67
Serbia 6,67
Croatia 6,11
Lithuania 6,11
Turkey 6,11
Latvia 6,11
Romania 5,56
Bulgaria 5,56
Albania 5

Hungary 4,44

3 At <https://ourworldindata.org/ grapher/political-participation-index-eiu>,
last accessed 23 September 2024.
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This indicator also signals large numerical differences and
raises many interesting questions. One of these is whether Al-based
technologies can change the political balance within states by
promoting broader forms of political participation not only in
electoral contexts, or whether Al can lead to regressive phenomena
that could limit participation. When considering the use of
advanced technologies as a tool to improve participatory processes,
it may also be useful to measure the communication and
organisational processes between citizens and public institutions
and, in particular, the conditions for political participation, the
contribution of the media in supporting participation, and citizen
participation in public hearings aimed at Al regulation3”. From this
point of view, it is possible to reflect on the lowest scores in Table 6
and question whether they indicate a potential deterioration in the
form of government. While all this demonstrates the explanatory
potential of the indicator, it is important to emphasise, from the
standpoint of methodological pluralism, that other approaches can
complement quantitative methods in analysing the ways and
means of building Al systems.

3.2. Indicators and Administrative Organisation

These brief considerations on the constitutional principles
that the regulation of advanced technologies takes into account
highlight the possible links between technological developments
and the varyingly democratic nature of the form of government to
which the form of administration is closely related. The application
of Al to the institutions of administrative law and the organisational
structures of public administration are being studied in various
parts of the world. In particular, recent research carried out by the
Council of Europe has identified the main problems posed by the
development of advanced technologies to the administrations of
twenty-four of its Member States. In the study, administrative
decisions taken through the use of these technologies are of
particular importance. In this respect, it should be made clear from
the outset that this development depends on the technology
available to public administrations, which may be either simple or

37 See W.L. Bennett, A. Segerberg, C.B. Kniipfer, The democratic interface:
technology, political organization, and diverging patterns of electoral representation,
21(11) Inf., Comm. & Soc’y 1657 (2018).
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complex3®. Some essential issues are linked to the technological
structure, ranging from the processing of algorithms to the data
taken into account for the decision, from the selection of these data
to liability for the administrative decision®. In addition, when
advanced technological systems are used, other critical issues arise
in cases where the machine-learning mechanism allows the
algorithm to evolve autonomously. From this point of view, there
are also problems related to the transparency of the administrative
process and the participation of the parties concerned.

Also, from this perspective, it may be useful to present some
contextual indicators that could serve as elements for reflection on
the development of the algorithmic ‘administrative’ state. The
emergence of Al and digital technologies is inevitably having an
impact on public administration, influencing several aspects such
as:

a) the administrative function;

b) administrative discretion;

C) impartiality, transparency, procedural fairness,
reasonableness, public accountability;

d) citizen participation;

e) administrative organisation and the role of private
actors;

f) administrative justice.

The above indicators cannot cover and address all these
perspectives, but others can shed light on the legal systems
analysed and their technical development.

One indicator of the quality of administrative action with
the principle of impartiality is the Rigorous and Impartial
Administration Index, which is part of a broader indicator of
democracy (the V-Dem - Democracy Index), reported in 2023 (Table

3 See ]. Wolswinkel, Artificial Intelligence and Administrative Law (2022); W.L.
Bennett, A. Segerberg, C.B. Kniipfer, cit. at 37.

3 See, among others, O.M. Puigpelat, The impact of the Al Act on public authorities
and on administrative procedures, 4 CERIDAP 238-252 (2023); C. Coglianese,
Administrative Law in the Automated State, 150(3) Daedalus 104-120 (2021); J. Raso,
Al and Administrative Law, in F. Martin-Bariteau & T. Scassa (eds.), Artificial
Intelligence and the Law in Canada (2021) 182-204; A. Goudge, Administrative Law,
Artificial Intelligence, and Procedural Rights, 42 Windsor Rev. Leg. & Soc. Issues 17-
50 (2021); M. Finck, Automated Decision-Making and Administrative Law, in P. Cane
et al (eds.), Oxford Handbook of Comparative Administrative Law (2020) 658-676; C.
Coglianese & D. Lehr, Regulating by Robot: Administrative Decision Making in the
Machine-Learning Era, 105 Geo. L. J. 1147-1223 (2017).
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7). The highest value among those considered in Table 6 indicates
greater compliance with the principle than is denoted by the lowest

value (-2).

Table 7 - W-Dem - Democracy Index 2023 - Rigorous and Impartial Administration
Index

Score
Latvia 3,4
Czechia 2,5
Slovenia 1,5
Lithuania 1,1
Bulgaria 038
Albania 0,8
Poland 0,7
Romania 0,7
Serbia 0,7
Croatia 0,6
Hungary 0,2
Turkey -14

While the form of government and the form of
administration are closely linked, this indicator highlights, on the
one hand, how the principle of impartiality underlying public
action is implemented to a limited extent in systems with some
significant criticalities in terms of the democratic standard of
liberal-democratic countries (Hungary, Turkey). On the other hand,
the possibility of presenting a biopsy of the autocratic state leaves
numerous questions open for the construction of Al systems,
which, as I have already pointed out, could be directed toward
social control rather than the implementation of the democratic
nature of administration. These perplexities can be clarified by
analysing the regulatory acts about algorithms for administrative
activity in some legal systems. Many countries have enacted ethical
guidelines for the use of Al to counteract the distorted use of
technology in administrative systems: suffice it to recall the EU
ethical guidelines drawn up by the European Commission in 20194,
the United Kingdom’s Guide of 201942, and Canada’s Algorithmic

40 Qur World in Data, Rigorous and Impartial Administration Index 2023, at
<https:/ /ourworldindata.org/ grapher/rigorous-and-impartial-public-
administration-index>, last accessed 23 September 2024.

41 European Commission, cit. at 29.

42 United Kingdom, A guide to using artificial intelligence in the public sector (2019),
at  https://www.gov.uk/government/ collections/a-guide-to-using-artificial-
intelligence-in-the-public-sector, last accessed 24 September 2024.
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Impact Assessment of 202043. What is important to note is that, while
there are many ethical guidelines, there is a lack of rules regarding
the operational side#4.

Another indicator that focuses on public administration is
the Corruption Perceptions Index (CPI), which measures perceived
corruption in a country®. This index measures the perception of
corruption in the public sector in some 180 countries (only forty-
one countries were included in the CPI’s first edition in 1995),
giving each a score ranging from 0 (highest corruption) to 100 (no
corruption). In Table 8, the country is represented by an aggregate
index based on interviews with various independent and
accredited research institutes. The interviews relate to the abuse of
power by public officials for private gain, e.g., taking bribes for
public contracts, misappropriation of public funds, etc.

Table 8 - Corruption Perceptions Index 2023

Score Rank
Lithuania 61 34
Czechia 57 41
Slovenia 56 42
Poland 54 47
Croatia 50 57
Romania 46 63
Bulgaria 45 67
Hungary 42 76
Latvia 37 98
Albania 37 98
Serbia 36 104
Turkey 34 115

The latter indicator allows us to assume that criticism of
public authorities by citizens is widespread in the countries
surveyed. To some extent, the indicator provides a biopsy of the
form of government and administration that the development of Al
and digital technology could progressively help to improve,

43 Canada, Algorithmic Impact Assessment tool (2020), at
https:/ /www.canada.ca/en/government/system/ digital-government/ digital-
government-innovations/responsible-use-ai/ algorithmic-impact-
assessment.html, last accessed 24 September 2024.

44 See also H. Surden, The Ethics of Artificial Intelligence in Law: Basic Questions”, in
M.D. Dubber, F. Pasquale, S. Das (eds.), Oxford Handbook of Ethics of AI (2020) 719-
736.

45 At <https://www.transparency.org/en/cpi/2023>, last accessed 23
September 2024.
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strengthening the democratic resilience and functionality of
the administrative organisation and the management of public
services. However, the path to these results still seems far off,
considering the differences and variables that can be assumed from
the perspective of numerical comparative law. Although there does
not appear to be any specific regulation of Al and administrative
decision-making (ADM) in the twelve countries covered in this
issue, it is useful to highlight that some courts have introduced
principles to guide administrative authorities. For instance, this is
the case of the Czech Republic (where principles of reason-giving,
the prohibition of abuse of power and administrative discretion,
and the principle of protection of the public interest, are included)
and of Lithuania (where the principles recognised include the right
to be heard, the principle of proportionality, non-discrimination,
equality of arms, the right to be duly informed of one’s rights and
legal status, the right to evidence-based process and adversarial
proceedings)#®. This is the first stage of a regulatory process that can
balance the advantages and disadvantages of building digital
platforms to serve the articulation of public powers and democratic
participation of citizens while respecting constitutionally
guaranteed rights and freedoms.

4. Concluding Remarks

In this short paper, I have tried to highlight some problems
related to the relationship between the state and Al by doing some
preparatory work for macro-comparative research on a number of
Central and Eastern European countries. This work highlights
several obstacles that complicate comparative research in this area.
It seems obvious that any comparative study of this kind should be
interdisciplinary, notwithstanding the doubts of many legal
scholars about the relationship between law and other sciences. In
the case of Al it is clear that, in the regulation and construction
phase of advanced technological systems at the service of
government action and public administration, these forms of
intellectual closure must be replaced by collaboration with experts
in computer sciences and digital technology.

Dialogue between scholars and experts from different
disciplines and belonging to different legal traditions is certainly

46 See J. Wolswinkel, cit. at 38.
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complicated not only by the languages of foreign countries but also
by the fact that the language of law differs from that of digital
technology. Concepts such as, e.g., ‘artificial intelligence,’
‘algorithm,” or “predictive justice” are not clearly defined within and
across legal systems, not least because of the limited knowledge of
the scientific basis on which the most advanced technology is
developing. Consequently, researchers who undertake this task
without adequate human and technological resources run the risk
of providing only their point of view and, as a result, a limited
understanding, which, in some cases, may even distort foreign
law#7.

From a comparative law perspective, the choice of
methodology for this type of analysis is crucial. Central and Eastern
European countries are today an ideal place for comparative law
research, due to their diversity of national constitutional designs
and histories. Most countries in the macro-region have embarked
on paths of transition and departure from the patterns of Socialist
law, repositioning themselves from the role of the “West of the East’
to that of the ‘East of the West’ through “a process of transformation
whose depth and significance defy the discursive boundaries of a
simple systemic transition.’ What contribution can the
construction of Al systems make to this process? The answer is
certainly not simple and depends not only on political, social,
economic, and technological variables but also on the forms of
regulation of advanced technology implemented by the European
Union and other transnational actors. The indicators presented
show critical issues and differences, even substantial ones, in
relation to constitutional design and administrative organisation.
At this early stage of development there are, in my opinion, many
challenges to conducting a thorough comparison, even across
differences, due to the many variables that make each legal system
distinct and unique. This is probably one of the great challenges for
the future of comparative law(s) and the progressive discovery of
‘the algorithmic state’. Can we speak of a new form of state, or is
this merely a sliding door for the future?

47 See P. Legrand, Le droit comparé (5th edn, 2015) 408.
4 S, Racz & 1. Egyed, From the “West of the East” to the “East of the West”: The

postsocialist economic and structural transition of Central and South-Eastern Europe
15(2) Deturope 10 (2023).
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Abstract

The use of Artificial Intelligence (Al) in public interest
governance and by public authorities, as an innovative system, is
attracting real attention. It is being discussed as advantageous due
to its ability to increase the efficiency and transparency of public
services, while still questioning the roles and functions of the public
administration in society. Considering that Al includes aspects of
machine learning, rule-based decision-making, and other
computational techniques, critical issues such as the legitimacy of
Al empowerment for making decisions, as well as accountability,
transparency, data protection and privacy, and the protection of
fundamental rights, are key to such deliberations.

The literature has paid much attention to these, while
advancement is also seen in levels of policy-making and legislation.
Albania has demonstrated active progress in making use of the
digitalisation of public services, notably through the e-Albania
portal, and it is taking steps, including through the legal tier,
towards the development of Al governance standards, including
addressing the ethical challenges posed by algorithmic decision-
making.

* Professor of Law at the University of Tirana, Albania.

** Lecturer at the University of New York, Tirana, Albania, and PhD candidate at
the School of Law, Tirana University, Albania.
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This paper reviews trends in Al governance, offering a
comparative analysis of how different jurisdictions regulate the
intersection of Al and public services. It also provides an overview
of the Albanian legal framework, also in relation to the European
Union regulations. It does not address the legitimacy of Al use in
public administration. While the latter is an aspect of a well-
deserved consideration, this paper focuses on understanding
developments in policy-making and legislative regulations,
including the current state of play, algorithmic automation, and Al
usage by the public authorities in Albania. It also tries to shed light
on the implementation of algorithmic automation and Al usage in
the Albanian public administration and public services.

The public services provided through algorithmic
automation and the introduction of Al has raised several concerns
when in terms of transparency, the protection of personal data, the
quality of data sets, and areas where there is a restriction in the
usage of these technologies. Following an exposure to standards of
Al wuse in public administration and services, especially
emphasising the principles that must be upheld, the paper analyses
how Albania’s existing legal infrastructure complies with those.
Recommendations are presented for Albania to strengthen its legal
framework and foster innovation while safeguarding citizens’
rights and ensuring the ethical use of Al in public governance.
Lastly, this paper emphasises interdisciplinary collaboration as
highly important for developing a robust and ethical AI governance
framework. Input from legal experts, technology experts, civil
society, and the private sector will ensure that Al implementation
in public administration is both innovative and able to protect
citizens’ rights.
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1. General Overview of the Use of Algorithmic
Automation and Artificial Intelligence by the Public
Administration

The landscape of laws concerning the use of Al and
automated algorithms in public governance is evolving as
governments have been using digital governing tools for years, and
it is opening doors for the first time in decision-making. The
literature has long agreed that it is essential for Al systems to be
reliable, and both morally and legally compliant, particularly if
used by public authorities!. The key principles often revolve
around responsibility, openness, transparency, and moral concerns.
Governments must ensure that Al and automated systems remain
transparent and accountable to the public at large. Algorithmic
Impact Assessment (AIA) is required to preside over the
assessment of biases and to ensure fairness in automated systems?2.
Sientific societies, think tanks, NGOs, and international
organisations have come to identify universal guidelines for Al
(UGAI), incorporating elements of human rights doctrine, data
protection law, and ethical guidelines. The guidelines include
several well-established principles for Al governance and put

1 C.M Sjoberg, Algorithms in Public Administration, in M. Suksi (ed.), The Rule of
Law and Automated Decision-Making (2023) 195.

2D. Freeman Engstrom & D.E Ho, Algorithmic Accountability in the Administrative
State: The Challenges of Al and Machine Learning to Administrative Law (2020), at
https:/ /law.stanford.edu/wp-content/uploads/2020/02/ ACUS-AlI-Report.pdf,
last accessed 5 September 2024; Al Now Institute, Algorithmic Impact Assessments:
Toward  Accountable  Automation in  Public = Agencies  (2021), at
https:/ /ainowinstitute.org/ publication/algorithmic-impact-assessments-
toward-accountable-automation-in-public-agencies, last accessed 5 September
2024.
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forward new principles not previously found in similar policy
frameworks, echoing the obligations of institutions and the rights
of individuals. Elements of transparency, the right to a human-
made decision, obligations of identification, fairness, assessment
and accountability, accuracy, and reliability, as well as validity, the
data quality principle, and public safety. There are also
cybersecurity obligations, a prohibition on secret profiling and
unitary scoring, as well as the termination obligation, which are all
identified as universal Al standards which recognise human
interests at the core of the system, and human control remains
fundamental to it?.

As digitalisation and technology shape humanity’s future
interaction and introduce new behaviours, governments are taking
initiatives to incorporate the digital world of the 21st century,
including AIl, into public service offerings. These innovative
approaches aim to make access to public services easier and more
efficient*. The digitisation of public services and the integration of
Al which is already a reality in various sectors, inevitably present
challenges to the protection and effective exercise of the
fundamental rights and freedoms guaranteed by the highest laws
of every country. In a non-delegation principle in the legal context,
public administrations are restricted, which means they cannot
fully delegate decision-making duties to automated systems. These
principles guarantee that human monitoring and control are
applied to decision-making®. To ensure compliance with existing
and sensitive legal frameworks, such as the European Union (EU)

3 Further details at ‘“Universal Guidelines for AT, at
https:/ /www.caidp.org/universal-guidelines-for-ai/, last accessed 5 September
2024.

4 The OECD states that “one of the most important and most immediately
achievable benefits of Al is to change the way that public servants themselves do
their jobs”, resulting from the focusing on high-value instead of low-value work,
thus “reducing or eliminating repetitive tasks, revealing new insights from data
[...] and enhancing agencies’ ability to achieve their missions” (OECD, Hello,
World. Artificial intelligence and its use in the public sector (2019) 77, at
https:/ /www.oecd-ilibrary.org/governance/hello-world_726fd39d-en, last
accessed 5 September 2024).

5 C. Langer, Decision-making power and responsibility in an automated administration
Discov Artif Intell 4, 59 (2024), at https://doi.org/10.1007 /s44163-024-00152-1,
last accessed 5 September 2024.
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GDPR regulatory framework®, governments can test the
automation systems by means of sandboxes”.

Countries are taking initiatives and measures to promulgate
a regulatory framework that highlights the importance of such
principles and conditions when using algorithms in making
decisions®. One important aspect in such legal drafting regards the
competence of the drafters, even more essential for Al-related
legislation due to the high level of specificities and specialisms. The
United States and Canada are exploring mechanisms that require
thorough assessments from public administration agencies with
expertise in deploying Al systems while maintaining oversight.
These frameworks ensure that the public is informed about
governmental decision-making as long as there is full transparency
about these processes.

Where the public administration is using algorithmic
automation or Al in offering services with no clear legal basis, it
allows use within the designated boundaries. In many sectors, in
the context of using Al systems for regulatory sandboxes and
innovation, public authorities are known to have tested and
implemented such systems®. An OECD Council Recommendation
on Artificial Intelligence of 2019, amended in 2024, contributes to
setting standards for the use of Al in public government, and
requires governments to review and adapt, as appropriate, their
policy and regulatory frameworks and assessment mechanisms as
they apply to Al systems to encourage innovation and competition

6 See Regulation (EU) 2016/679 of the European Parliament and of the Council of
27 April 2016 on the protection of natural persons with regard to the processing
of personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation) (Text with EEA relevance).

7 M. Jenkins, Algorithms in public administration: How do we ensure they serve the
common  good,  not abuses of power (6  October 2021), at
https:/ /www .transparency.org/en/blog/algorithms-artificial-intelligence-
public-administration-transparency-accountability, last accessed 5 September
2024.

8 T. Coleman, How countries around the world are trying to regulate artificial
intelligence, THE WEEK, 4 July 2023, at https://theweek.com/artificial-
intelligence/1024605/ ai-regulations-around-the-world,  last  accessed 5
September 2024.

9 R. Madan & M. Ashok, AI Adoption and Diffusion in Public Administration: A
Systematic Literature Review and Future Research Agenda, 40(1) Gov’t Info. Q. 101774
(2023).
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for trustworthy AI'Y. OECD has also highlighted the need to
perform AIAs as necessary to evaluate the potential risks and
safeguard the public accountability of the Al systems, when and if
public administrations experiment with the latter!™.

The European Union (EU) enacted a Data Governance Act in
2018, amended in 202212, and a Data Act in 202313, to facilitate
reliable and secure access to data, promoting its use in key
economic sectors and areas of public interest. It also made possible
the establishment of the first regulatory pioneering framework,
known as the Al Act!4, the first-ever legal framework on Al, making
EU the leading organisation to regulate trustworthy use of Al
systems. This single EU Al Act aims to regulate high-risk Al
systems, provide protection, and mitigate the risks specifically
faced by Al applications!®. The EU Al Act offers a framework for

10 The Recommendation on Artificial Intelligence (Al), adopted by the OECD
Council meeting at Ministerial level on 22 May 2019, on the proposal of the
Digital Policy Committee. This Recommendation aims to foster innovation and
trust in Al by promoting the responsible stewardship of trustworthy Al while
ensuring respect for human rights and democratic values. See at
https:/ /legalinstruments.oecd.org/en/instruments/ OECD-LEGAL-0449, last
accessed 5 September 2024.

1 OECD.A], Algorithmic Impact Assessment tool, at
<https:/ /oecd.ai/en/catalogue/tools/algorithmic-impact-assessment-tool>,
last accessed 5 September 2024.

12 Regulation (EU) 2022/868 of the European Parliament and of the Council of 30
May 2022 on European data governance and amending Regulation (EU)
2018/1724 (Data Governance Act) (Text with EEA relevance).

13 Regulation (EU) 2023/2854 of the European Parliament and of the Council of
13 December 2023 on harmonised rules on fair access to, and use of, data and
amending Regulation (EU) 2017/2394 and Directive (EU) 2020/1828 (Data Act)
(Text with EEA relevance); the regulation will become applicable in September
2025.

14 Regulation (EU) 2024/1689 of the European Parliament and of the Council of
13 June 2024 laying down harmonised rules on artificial intelligence and amend-
ing Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU)
2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU)
2016/797 and (EU) 2020/1828 (Artificial Intelligence Act).

15 The Al Act stipulates that its purpose is to set a “uniform legal framework in
particular for the development, the placing on the market, the putting into service
and the use of artificial intelligence systems (Al systems) in the Union [...] to pro-
mote the uptake of human centric and trustworthy artificial intelligence (Al)
while ensuring a high level of protection of health, safety, fundamental rights as
enshrined in the Charter of Fundamental Rights of the European Union (the
‘Charter’), including democracy, the rule of law and environmental protection,
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legal Al experimentation. It assigns a risk-based classification to Al
systems and requires strict accountability and transparency
standards for high-risk systems, including those in law
enforcement or healthcare’.

Another important legal instrument that establishes the
minimum guiding principles in implementing Al in the public
services is the Council of Europe Framework Convention on
Artificial Intelligence and Human Rights, Democracy and the Rule
of Law, enacted this September 2024 (CoE Al Convention)'”. The
Council of Europe has adopted the first-ever international legally
binding treaty aimed at ensuring the respect of human rights, the
rule of law, and democratic legal standards in the use of Al systems.
As a member state of the CoE, Albania was part of preparatory
work through meetings in the course during the drafting of this
framework Convention'8. The CoE AI Convention sets a legal
framework that covers the lifecycles of Al systems and addresses
the risks they may pose in the design, use, and decommissioning of
the Al system. It applies to using Al systems in the public sector,
including entities acting on its behalf and the private sector. It
provides two options for parties to comply with its principles:
States can either adhere directly to the relevant provisions of the
Convention or implement alternative measures that align with its
requirements while respecting their international obligations
regarding human rights, democracy, and the rule of law. It
establishes transparency and oversight requirements tailored to
specific contexts and risks, including identifying content generated
by Al systems. They will also have to ensure accountability and
responsibility for adverse impacts and that AI systems respect
equality, including gender equality, the prohibition of
discrimination, and privacy rights. Moreover, parties to the CoE Al

to protect against the harmful effects of Al systems in the Union, and to support
innovation” (Al Act, Recital no 1).

16 A. Sinha, A Public Administration Route to Algorithmic Transparency, Part I
Thresholds for Transparency in Private Sector (mozilla, 14 February 2024), at
https:/ /foundation.mozilla.org/en/blog/an-public-administration-route-to-
algorithmic-transparency-part-iii-thresholds-for-transparency-in-private-
sector/>, last accessed 5 September 2024.

17 Council of Europe, Framework Convention on Artificial Intelligence and Human
Rights, Democracy and the Rule of Law (Council of Europe Treaty Series No 225,
Vilnius, 5 September 2024).

18 See https:/ /www.coe.int/en/web/ artificial-
intelligence/ cai#{%22126720142%22:[1]}, last accessed 5 September 2024.
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Convention will have to ensure the availability of legal remedies for
victims of human rights violations related to the use of Al systems
and procedural safeguards, including notifying any persons
interacting with Al systems that they are interacting with
machines!®.

2. The Albanian Legal Framework on Digitalising
Public Services and Use of Digital Algorithmic Automation and
Al by the Public Administration

Technology use in the public sector in Albania is a well-
established reality. While respect for human rights is a fundamental
obligation deriving from the Albanian Constitution, it
automatically applies to any medium used by and in the public
administration. The Albanian Constitution stipulates that human
rights are the core of the public administration in the country?.
Article 15 of the Constitution requires public authorities to actively
ensure and respect fundamental rights and freedoms, so any Al use
practice or Al-related policies, including laws and sublegal rules
need to reflect and respect human rights. This foundation serves as
a guide and limitation to any respective legal effort.

The Albanian framework establishes a transparent and
effective legal structure for providing public services in digital
form. The core procedural legislation for the wholeness of public
administration, the Albanian Code of Administrative Procedures,
establishes the core principles for public administration and serves
as the foundation for electronic service delivery?!. Law no. 43/2023
On Electronic Governance defines the technical aspects of the
electronic governance and obligations that the public authorities
and private subjects must respect to offer their services. It sets the
rules for citizen participation in the policy-making process while
enhancing public administration accountability as a byproduct?.
The other sectorial laws that do regulate the offering of public

19 Ibid.

20 Part 3 of the Constitution of the Republic of Albania, at:
https:/ /qbz.gov.al/share/JiLN1sTiQu6JDOBWHggXjA (in Albanian), last
accessed 5 September 2024.

21 Kodi i Procedurave Administrative [Administrative Procedures Code] (Albania
2015).

22 Ligji nr. 43/2023 pér Qeverisjen Elektronike [Law No. 43/2023 on Electronic
Governance] (Albania 2023).

503



CANI & MAZELLIU - ALBANIAN REPORT

services and do not address digital provisions still require the
physical presence of the requester. This emphasises the need for a
more whole-scale comprehensive legal reform to allow the
integration of automated systems in public administration.
Furthermore, there is no clear law that addresses the issue of
integrating automated systems in public service delivery in
Albania, but a Decision of the Council of Ministers, i.e. a sub-legal
act, has been enacted and regulates the document of methodology
and technical standards regarding the use of Al in Albania?.
According to the principle of providing active help laid down in the
Albanian Code of Administrative Procedures, every user has the
right to access public services electronically and, in compliance
with the Order of the Prime Minister of Albania, as of 2020, the
institutions must provide all services online by taking all necessary
measures?4.

Albania has undertaken important reforms to include the
digitalisation of public services, aiming to provide a more efficient
public administration by reducing service costs, minimising human
error through algorithmic automation, and harmonising
administrative processes to avoid unnecessary bureaucracy. Law
no 9918/2008 on Electronic Communication serves as a
fundamental framework for the functioning of the e-Albania
platform and the provision of online services, through establishing
the basis for the platform’s operability. The 2008 Electronic
Communication Law defines key aspects related to the security,
privacy, and interoperability of electronic services by setting rules
for the infrastructure of electronic communications on which e-
Albania relies. It outlines regulations for operators of electronic
networks, including internet service providers and secure
communication systems. This law stipulates that every electronic
communication offered in Albania must be made in a transparent
manner, ensure the protection of personal data and effective system
interoperability. This law serves as a solid foundation for providing

23 Urdhér i Kryeministrit té Republikés sé Shqipérisé nr. 158 (25 néntor 2019) pér
Marrjen e Masave dhe Rregullimin e Dispozitave Ligjore pér Aplikimin e
Shérbimeve Vetém Online nga Data 1 Janar 2020 [Order of the Prime Minister of
the Republic of Albania No. 158 (25 November 2019) on the Adoption of Measures
and Regulation of Legal Provisions for the Provision of Services Only Online from
1 January 2020].

2 Article 15, Kodi i Procedurave Administrative [Administrative Procedures
Code] (Albania 2015).
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safe public services through the e-Albania electronic platform?.
The legal framework onward, including the new Albanian Code of
Administrative Procedures of 2015, which provided for a one-stop-
shop service to streamline and ease access to public services. The
2008 Electronic Communication Law defines a ‘file’ as a database
that is interconnected and stored on hardware for electronic data.
Associative services are all services that are linked within a network
of electronic communication or an electronic communication
service that enables and supports the provision of services within
this network. These include number translation services or systems
that provide equivalent functionality, conditional access systems,
electronic program guides, and other services such as identity,
location, and presence services?.

With the rise of new technologies, rapidly changing our
social interaction and the emergence of Al, and algorithmic
automation as a means of processing public services, the Albanian
government has taken several steps to enhance public service
delivery by embracing algorithmic automation, digitalisation, and
regulation of these new innovatory and challenging ways of
government. Through the e-Albania portal?’, the government has
implemented an automated system that integrates and offers a
wide range of public services. This portal is the official platform for
delivering and managing all State-run services, streamlining
processes, and ensuring that public services are accessible and
efficient in the digital age. In 2010, the national coordinating
authority, the National Agency for Information Society (NAIS), was
established?®.

% Ligj Nr. 9918, daté 19 Maj 2008, Pér Komunikimet Elektronike né Republikén e
Shqipérisé (i ndryshuar) (Fletore Zyrtare Nr. 197, faqe 15283) [Law No. 9918,
dated 19 May 2008, On Electronic Communications in the Republic of Albania (as
amended) (Official Gazette No 197, page 15283)].

2 Ibid., article 3/ para. 64-65 Ligj Nr. 9918, daté 19.5.2008, Pér Komunikimet
Elektronike né Republikén e Shqipérisé (i ndryshuar) (Fletore Zyrtare Nr. 197,
faqe 15283).

27 E-Albania, [Official Government Portal of Albania], at https://e-
albania.al/Default.aspx, last accessed 5 September 2024.

28 Ligj Nr. 10 325, Pér Bazat e té Dhénave Shtetérore (23 September 2010) [Law No.
10 325, On State Databases (23 September 2010)]; Vendim Nr. 961, Pér Pércaktimin
e Autoritetit Rregullator Koordinues té Bazave té té Dhénave Shtetérore (24
November 2010) [Decision No. 961, On the Determination of the Coordinating
Regulatory Authority for State Databases (24 November 2010)]; Vendim Nr. 303,
Pér Krijimin e Njésive té Teknologjisé sé Informacionit e t¢ Komunikimit né
Ministrité e Linjés dhe Institucionet e Varésisé (31 March 2011) [Decision No. 303,
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Further, Law no. 107/2015 on Electronic Identification and
Trusted Services (as amended) provides the legal framework for
setting up a single portal for offering digital services?. Offering
digital services also involves the automated processing of services
and the issuance of official documents through electronic services
and their algorithmic automation®. In 2016, the Albanian
Parliament enacted Law no. 66/2016 on Services, which is an
important milestone in transforming the public administration
service-offering through the single e-Albania portal and digitalising
public services in Albania. Until 2016, the e-Albania portal offered
a total of 400 online services, most of which were automated3!.
These services were primarily related to registrar offices and
required minimal interaction between the institutions and those
accessing them.

One important aspect regards administrative decision-
making, mainly through administrative acts, regulated by the 2015
Albanian Code of Administrative Procedures. The latter stipulates
that such acts be issued by the “public organ’? and include the
signature of the so-called ‘responsible employee’®. It seems that,
currently, such acts are the task of human beings, while their
signatures can also be issued electronically. Considering such a
regulation, the Albanian Code of Administrative Procedures
appears not to be best arranged for decision-making made by
human beings.

A driving force for the use of technology and digitalisation
in all sectors, public included, is the European integration process.
Since 2003, with the Summit of Thessaloniki, Albania has sought to
align its legal framework with the EU, in pursue of membership3*.

On the Creation of Information and Communication Technology Units in Line
Ministries and Dependent Institutions (31 March 2011)].

2 Ligj Nr. 107/2015, Pér Identifikimin Elektronik dhe Shérbimet e Besuara
(amended by Ligj Nr. 123/2016, daté 15 Dhjetor 2016) [Law No. 107/2015, On
Electronic Identification and Trusted Services (amended by Law No. 123/2016,
dated 15 December 2016)].

30 Tbid., article 24.

31 See Portali E-Albania, Karcanaj pér Al Report brenda 2016-5,400 shérbime
(Shqiptarja.com, 20 Maj 2015), at https:/ /shqiptarja.com/lajm/portali-e-albania-
karcanaj-per-al-br-report-brenda-2016-s-400-sherbime, last accessed 5 September
2024.

32 Article 3 of the 2015 Albanian Code of Administrative Procedures.

33 Article 99 of the 2015 Albanian Code of Administrative Procedures.

3 European Commission, European Commission Proposes New Data Protection
Framework for the EU, at
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This perspective contributed, among other things, to mobilising
efforts to establish more effective services through a digitalisation
agenda: in 2009, the country drafted its first ‘National Information
and Communication Technologies Strategy’ (ICT Strategy)%®. Being
the first paramount moment of the country’s path towards the new
innovative e-initiatives, this strategic document aimed to guide the
development of society toward the new information era, making
the inclusion of technology a top priority®. The EU Country Report
for Albania 2023 has praised the efforts of the Albanian government
in digitalising services through the e-Albania portal. However, it
emphasises the need for further efforts to ensure equitable access to
services for people with limited digital skills or limited access to IT
equipment, following the decision to close front office contact
centres in 2022%.

3. Infrastructure for Digital Data Management and
Interoperability between Institutions

Law No. 66/2016 “For Services in the Republic of Albania”38,
partially harmonised with the EU Directive on services in the
internal market, aims to regulate the operational form of offering
public services, including the standards and procedures that the
service offers should follow®. A Single Contact Point (SCP) is

https:/ /ec.europa.eu/commission/ presscorner/detail/en/PRES_03_163, last
accessed 5 September 2024.

% Strategjin Ndérsektoriale pér Shogériné e Informacionit 2008-2013 [Intersectoral
Strategy for the Information Society 2008-2013] (Albania, 2009).

36 Strategjia Ndérsektoriale pér Shogériné e Informacionit, 2008-2013 [Intersectoral
Strategy for the Information Society 2008-2013] (Albania, 2009) I, which set the
main directions and objectives for the development of the information society;
Strategjia Ndérsektoriale ‘Axhenda Dixhitale e Shqipérisé 2015-2020" [Intersectoral
Strategy ‘Digital Agenda of Albania 2015-2020°] (Albania, 2015), Strategic Priority
1: ‘Development of e-Governance Policies and Provision of Interactive Public
Services for Citizens and Businesses’; Strategjia Ndérsektoriale ‘Axhenda Dixhitale e
Shqipérisé 2022-2026" [Intersectoral Strategy ‘Digital Agenda of Albania 2022-
2026’] (Albania, 2022).

37 European Commission, Albania 2023 Report (8 November 2023), SWD (2023) 690
final, at https://neighbourhood-enlargement.ec.europa.eu/albania-report-
2023_en, last accessed 5 September 2024.

38 Ligj Nr. 66/2016, Pér Shérbimet né Republikén e Shqipérisé [Law No. 66/2016,
For Services in the Republic of Albania].

% Directive 2006/123/EC of the European Parliament and of the Council of 12
December 2006 on Services in the Internal Market [2006] OJ L376/36.
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integrated into the e-Albania portal and requires that every official
web of the state administration institution be integrated into the
system. A Decision of the Council of Ministers (CoM) No.
1147 /20204 outlines that online services provided by the public
administration are categorised according to different levels and
establishes the procedures for individuals to access these services
through the unique government portal. According to this decision,
electronic services in Albania are classified into four levels:

1. First Level: this involves one-way communication, in
which the public institution provides the user with information
about the public service.

2. Second Level: at this level, users can download and fill out
the application form for the requested service.

3. Third Level: this level enables two-way interaction
between the public institution and the user, allowing the user to
complete and submit the application electronically.

4. Fourth Level: this is the highest level, involving full two-
way interaction. The user can fill out and submit the application
electronically and receive the institution’s response electronically,
completing the entire public service process entirely online.

In this context, users can access the whole public service
online through collaboration between the competent institution
and NAIS, and the algorithmic automation of the procedure can be
done simultaneously (see Article 8 of the CoM)*. For smooth
communication in Albania, all the institutions offering online
services have the obligation to appoint an institutional coordinator
with NAIS#2. Every user receives a unique application number for
the service they applied for through the e-Albania portal. The
confirmation is provided electronically or in hard copy after the
service is processed, either automatically or manually. As part of
the legal framework, CoM Decision No. 623 of 2018 approved the

40 Vendim Nr. 1147, Pér Krijimin e Bazés sé té Dhénave Shtetérore “Portali Unik
Qeveritar e-Albania” dhe pér Miratimin e Rregullave “Pér Ményrén e
Funksionimit té Pikés sé Vetme té Kontaktit” (9 Dhjetor 2020) [Decision No. 1147,
On the Creation of the State Database “e-Albania Government Portal” and the
Approval of the Rules “On the Operation of the Single Contact Point” (9
December 2020)], Article 2.

41 Ibid.

42 Ligj Nr. 66/2016, Pér Shérbimet né Republikén e Shqipérisé [Law No. 66/2016,
For Services in the Republic of Albania] [Article 23].
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Charter of Citizens” Rights on Accessing Public Services#3. This
document outlines approximately 20 rights that citizens and
businesses have when accessing public services, including the right
to information, the right to withdraw from a request, the removal
of burdens on citizens, the right to active support during the service
provision process, and the right not to be penalised for errors or
inaccuracies in these services, among others. This charter was
enacted as a bylaw pursuant to the Law on the Way of Delivering
Public Services at Front Office Level44. However, it should be noted
that the CoM formulated this Charter in a more declarative manner.
This legal framework does not introduce new rights but serves as a
sensibilisation tool for both citizens and public employees involved
in providing public services. These services were provided by the
Agency for the Delivery of Integrated Services Albania. Indeed, the
agency was closed following a request from the Agency for
Dialogue and Co-Governance because 50% of the services offered
by the Agency are no longer applicable®.

Albania transitioned from a system that offered only direct
physical public services to a more diversified digital public
administration. Two years ago, the country entirely shifted to the e-
Albania platform. Since 2020, e-Albania, the government portal, has
served as the only centralised gateway for accessing and offering
services online, reducing the need for physical contact with public
institutions. Currently, this platform provides around 1,245
electronic public services are categorised and automated according
to the levels defined by the United Nations Public Administration
Network?6. In 2022, the Council of Ministers of Albania enacted
Decision No. 252 on the procedures for offering online services by
service-providing institutions and the methodology for monitoring
and controlling their administrative activities. This decision is
considered an essential step toward the complete digitalisation of

43 VKM nr. 623, Pér Miratimin e Kartés sé té Drejtave té Qytetarit pér Pérfitimin e
Shérbimeve Publike (26 Tetor 2018) [Decision No. 623, On the Approval of the
Charter of Citizens’ Rights for Accessing Public Services (26 October 2018)].

4 Ligj Nr. 13/2016, Pér Ményrén e Ofrimit t& Shérbimeve Publike né Sportel né
Republikén e Shqipérisé [Law No. 13/2016, On the Way of Delivering Public
Services at Front Office Level in the Republic of Albania].

45 Shkrese Nr. 56 prot., daté 22.01.2024, Agjencia pér Dialog dhe Bashkéqeverisje
[Letter No. 56 prot., dated 22 January 2024, Agency for Dialogue and Co-
Governance].

4 Statistika  [Statistics], August 2024 (e-albania.al), at https://e-
albania.al/Default.aspx, last accessed 5 September 2024.
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public administration services, mandating that every service be
provided electronically to minimise physical contact, combat
corruption, and facilitate the issuance of documents with electronic
stamps and signatures. It aimed to streamline and simplify
bureaucratic processes, reducing administrative delays and
eliminating unnecessary procedures that lead to complaints and
dissatisfaction from citizens.

3.1. The Albanian Digital Agenda: The Digitalisation of
Public Administration

In 2022, the Council of Ministers of Albania approved the
Digital Agenda (Strategy and Action Plan 2022-2026). This agenda
aimed at transforming the delivery of public services and
effectively aligning them with citizens’” needs. That same year,
Albania was ranked 63rd out of 193 countries on the e-Government
Development Index#”. To succeed in its digital transformation as a
middle-income country, Albania should meet international and EU
standards and adopt the new strategy, which gives the country
procedures to safely access the government platform from any
electronic device. It also allows users to download and print
documents using standard printers with regular paper, ensuring
total legality. The strategy reports that over 16 million documents
have been downloaded since 2017, saving citizens an estimated 700
years of waiting in line and over 350 million Euros in just four
years*8. This strategy outlines that through the integrated e-Albania
portal, Albania will offer services based on intelligent systems and
algorithmic automation, utilising cloud first model technology to
store all data. However, this approach may expose the system to
cyberattacks and data breaches, as evidenced by the cyberattacks
on Albania’s electronic systems by Iran in 20224°. While the Strategy
mentions adopting Cloud First Model technology, detailed
information on the regulation and implementation of these services

47 United Nations, E-Government Knowledgebase: Data  Center, at
https:/ / publicadministration.un.org/egovkb/Data-Center, last accessed 5
September 2024.

8 Vendim Nr. 370, daté 1.6.2022, pér miratimin e Strategjisé Ndérsektoriale
“Agjenda Digjitale e Shqipérise” dhe té Planit t&¢ Veprimit 2022-2026 [Decision
No. 370, dated 1 June 2022, approving the Inter-Sectoral Strategy “Digital Agenda
of Albania” and the Action Plan 2022-2026].

4 Ayman Oghanna, How Albania Became a Target for Cyberattacks (25 March 2023)
Foreign Policy, at https://foreignpolicy.com/2023/03/25/albania-target-
cyberattacks-russia-iran/, last accessed 5 September 2024.
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is lacking, specifically regarding how this automated intelligence
will detect and respond to threats and activate defence systems. The
digital strategy aims to automate the workflow of state services,
enabling users to access services, particularly those dependent on
data uploaded to the system, as quickly as possible. This approach
is not unique, as similar cloud-based models have been established
by other countries, offering automated services driven by
algorithms that are periodically updated to meet users” evolving
functions and requests.

3.2. Development of the Algorithmic Automation and
Organs Responsible

Law no. 43/2023 on Electronic Governance is a crucial legal
achievement in the strategy for digitalising public administration
services®0. This law establishes rules for offering electronic services
in Albania, processing data, and handling electronic documents
through information and communication technology (ICT). Along
with the other legal frameworks for regulating electronic
governance, it serves as the primary legal framework for ensuring
an effective and secure electronic government, increasing citizen
access to public services, and enhancing institutional transparency.
During the drafting of this law, there was a notable lack of
engagement from experts in the field and other interested parties,
resulting in an absence of clear and constructive proposals aimed at
enhancing the legal framework. For example, during the
consultation phase for the Law on Electronic Governance, only a
few minor proposals were submitted by the involved stakeholders,
and there were no comments or feedback recorded in the Electronic
Register of Public Consultation. This lack of substantive input
reflects a broader issue of limited stakeholder participation, which
is crucial for developing comprehensive and effective legislation
that addresses the evolving challenges in electronic governance,
data protection, and cybersecurity®'. Notwithstanding this limited
interest by stakeholders, Article 2 of the Law on Electronic

50 Ligji nr. 43/2023 pér Qeverisjen Elektronike [Law No. 43/2023 on Electronic
Governance] (Albania 2023).

51 Ministry of the Interior, II. Raport pér rezultatet e konsultimeve publike i
plotésuar - Pér geverisjen elektronike (Report, 2024),
https:/ /www konsultimipublik.gov.al/documents/RENJK_413_II.-Raport-p-r-
rezultatet-e-konsultimeve-publike-i-plotesuar-Per-geverisjen-elektronike.docx,
last accessed 5 September 2024.
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Governance outlines principles for equal access to public services
for all users, and promotes the development of digital platforms for
private and public entities. For the first time, the law defines
‘blockchain” as distributed ledger technology within ICT systems
and introduces the concept of e-residency for citizens registered
abroad via the government portal>2.

Additionally, the law emphasises building an infrastructure
for offering electronic services using Al. Article 3, paragraph 16 of
this Law defines Al as the simulation of human intelligence through
systems and computer algorithms. Automated services are
delivered through an interactive government portal, enabling
communication across state databases to provide electronic
services. This is facilitated by the Electronic Records Management
(ERM) system, which handles the collection, registration, and
distribution of electronic documents®. All automated information
is stored in the National Register of Government Electronic
Services, secured by various measures, policies, and technologies,
such as single sign-on, two-dimensional codes, and systems for
documents with electronic stamps®. The law also details the
structure and form of electronic documents, regulating their
algorithmic automation through advanced technology. Meanwhile,
this law vests the NAIS as the central authority for coordinating
algorithmic services and interacting with other systems and
platforms within the electronic identification framework3.

The ICT systems and electronic services infrastructure
includede:

a. the e-Albania governmental platform;

b. the National Registry of Registered Database Services;

c. the Government Datacentre and related continuity cen-
tres;

d. the government network (Govnet);

e. the public key and digital certificate management sys-
tem for state administration and private entities;

f.  the electronic document administration system;

52 Ligji nr. 43/2023 pér Qeverisjen Elektronike [Law No. 43/2023 on Electronic
Governance] (Albania 2023) Article 2.

53 Tbid., Article 3.

54 Tbid., Article 8.

55 Ibid., Article 24.

56 Tbid., Article 37.
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g. the government’s electronic payment platform is on the
e-Albania portal;

h. the “e-Residence’ system;

i. any other infrastructure established for electronic gov-
ernment.

These interconnected platforms should enable the
algorithmic automation and Al-driven interoperability of systems
to provide services. However, despite the law’s mandate for Al
technology, the government has yet to introduce the necessary
protocols and technical standards for implementing Al in public
administration services. Despite the continuous efforts of the
Albanian government to establish a robust legal framework for
regulating the use of Al in public decision-making and the
automation of public services, there remains a lack of transparency
and clarity regarding how these innovative technologies will be
implemented. Specifically, there is insufficient regulation on how
algorithmic decision-making mechanisms and machine learning
will be integrated into everyday public administration. The
protocols, intended uses, and monitoring mechanisms for these
technologies are not clearly defined, leading to uncertainty. In
December 2023, the government of Albania approved a general
analytical program to be examined in 2024. This program includes
the review of legal and sub-legal acts related to cybersecurity,
internet access for public sector websites and applications, and the
approval of Al methodology and technical standards. Although the
latest draft of this act was scheduled for approval within the first
four months of 2024, it has yet to be drafted and made available for
public consultation.

4. Legal Restrictions on the Use of Algorithmic
Automation/Al by the Public Administration: General Trends

Governments worldwide, especially in countries like the US
and Europe, are starting to limit how Al and automated systems
can be used in public services, especially when they might affect
people’s fundamental rights. In the European Union, the new
Artificial Intelligence Act bans specific high-risk Al use by public
administrations. For example, Al systems that try to manipulate
people, assign social scores like China’s social credit system, or use
facial recognition for large-scale surveillance by the police are not
allowed. These bans exist because such Al systems could seriously
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harm people’s privacy, freedom, or other fundamental rights. The
EU is stringent regarding protecting democratic processes and
individual freedoms from Al systems®”. Meanwhile, in the US, even
though there is no federal law as yet, some states and cities have
acted. For example, San Francisco and other places have banned the
use of facial recognition technology due to concerns over privacy
violations and racial bias®. At the federal level, the government is
working on rules to make sure Al used in public services, like
welfare or law enforcement, does not cause unfair outcomes or
harm people’s rights®. These restrictions are being implemented to
ensure Al is used responsibly, especially in sensitive areas like law
enforcement and social welfare, where unfair or biased decisions
can have serious consequences®. On the contrary, Albania has not
regulated the bans existing on the general application of the Al
system and algorithm use, such as in the case of the EU. It should
be noted that the Brussels effect and the enthusiasm of the Albanian
government to regulate Al inclusion will make the transposition of
the EU acquis into the Albanian legal system possible. The EU Al
Act restricts the use of biometric data and demographic and
geographic statistics to improve predictive results and decision-
making, aiming to address concerns that such data could lead to
biased outcomes, including misogyny, racism, and other forms of
discrimination. Albania will also be obliged to include these types
of bans in its legal framework and protocol the use of Al and
automated systems, especially in these fields, as there is a need to

57 Human Rights Watch, Q&A: How the EU’s Flawed Artificial Intelligence Regulation
Endangers the Social Safety Net (2021), at
https:/ /www.hrw.org/news/2021/11/10/how-eus-flawed-artificial-
intelligence-regulation-endangers-social-safety-net, last accessed 5 September
2024.

% K. Conger, R. Fausset, S.F. Kovaleski, San Francisco Bans Facial Recognition
Technology (14 May 20199 The New  York  Times, at
https:/ /www.nytimes.com/2019/05/14/us/facial-recognition-ban-san-
francisco.html, last accessed 5 September 2024.

5 Executive Office of the President Office of Management and Budget, Advancing
Governance, Innovation, and Risk Management for Agency Use of Artificial Intelligence
(Memorandum M-24-10, 28 March 2024, from Shalanda D Young), at
https:/ / www.whitehouse.gov/wp-content/uploads/2024/03/M-24-10-
Advancing-Governance-Innovation-and-Risk-Management-for-Agency-Use-of-
Artificial-Intelligence.pdf, last accessed 5 September 2024.

%0 Miige Fazlioglu, US federal Al governance: Laws, policies and strategies (November
2023) iapp, at https:/ /iapp.org/resources/article/ us-federal-ai-governance, last
accessed 5 September 2024.
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include technological and intelligence systems in public
administration.

Despite the positive developments in the digitalisation of
public administration services, the Progress Report for Albania
2023 states, in Chapter 10: Digital Transformation and Media, that,
‘[a]s regards online public services, during the reporting period
95% of applications for 1,217 public services were done online, with
7,833,332 e-sealed documents downloaded in 2022 by more than 2.8
million registered users on the e-Albania portal. Of these, only
about 1.5 million are active users. This adds up to 14,276,256
individual uses of e-services in 2022. Authorities need to ensure and
facilitate equal access to online services for all citizens and to
enhance efforts to align with the Digital Services Act and Digital
Markets Act’. The same progress report highlighted that ‘other
barriers such as the lack of digital skills and access to technology
continue to prevent Roma and Balkan Egyptian people from fully
enjoying their rights and accessing public services, which are
increasingly digital. Additional efforts and resources are required
to accelerate the inclusion of Roma and Balkan Egyptians, tackle
anti-gypsyism, discrimination, and educational and physical
segregation, to promote participation of the Roma, and to reduce
the gaps with the rest of the population’!. This digital vacuum
among the different strata of society will continue to widen as
citizens who lack digital connectivity miss out on the long-term
benefits of innovation and digitalisation, including the Internet of
Things (IoT) and connected infrastructure. The larger the digital
divide, the worse the impact for digital sets. This risk is not limited
to societies like Albania, where the digital gap is significant, but also
affects EU countries with smaller digital gaps. The Coronavirus
pandemic exposed social inequalities related to internet network
weaknesses®?. These weaknesses failed to handle the increased
demand for electronic services during the pandemic and led to the
isolation of various social groups due to poor or absent internet
connectivity.

61 European Commission, Albania Progress Report 2023 (European Commission,
2023) 94.

62 OECD Policy Responses to Coronavirus (COVID-19), Keeping the Internet up and
running in times of crisis (2020), at https://www.oecd.org/coronavirus/ policy-
responses/ keeping-the-internet-up-and-running-in-times-of-crisis-4017c4c9/,
last accessed 5 September 2024.
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5. Public Administration Daily Operation and the
Inclusion of Algorithmic Automation/Al

Public authorities rely on Al and/or automated systems for
daily operations globally, though the extent of use varies by sector
and country. In Europe, Al is used in public services, education,
and welfare programs. For example, Denmark has experimented
with using Al to manage hiring school staff®3, and Italy has used it
to determine welfare eligibility®*. However, these systems have
faced challenges, like errors leading to unfair benefit cuts or
unreasonable job assignments. Chatbots assist with employment
services in Austria, but they have been criticised for reinforcing
gender stereotypes®. In Albania, algorithmic automation is utilised
in various sections of the government portal. This includes data
from the National Register of Civil Status, managed by the
Directorate General of Civil Status; data from the Commercial
Register, administered by the National Centre of Business; data
from Electronic Taxation, overseen by the Directorate General of
Taxation; and other data that interacts with the e-Albania portal
and is registered in the National Register of State Databases®®.

The e-Albania portal, as the sole official gateway for public
services, automatically uses this data. It integrates with all public
administration websites offering services, providing users with
access through online and offline procedures, as well as assistance
links. The institutions offering services must update the central
contact point with the relevant information and request any

0 JR. Holm & E. Lorenz, The impact of artificial intelligence on skills at work in
Denmark, 37(1) New Technology, Work and Employment 79-101 (2022),
https:/ /doi.org/10.1111/ntwe.12215, last accessed 5 September 2024.

64 European Commission, How the Italian Social Security and Welfare Administration
(INPS)  Used  Artificial  Intelligence  to  Streamline  Services,  at
https:/ /joinup.ec.europa.eu/ collection/ public-sector-tech-watch/how-italian-
social-security-and-welfare-administration-inps-used-artificial-intelligence-
streamline, last accessed 5 September 2024.

65 S, Alon-Barkat & M. Busuioc, Human-AlI Interactions in Public Sector Decision
Making: “Automation Bias” and “Selective Adherence” to Algorithmic Advice, 33(1) J.
Pub. Admin. Res. & Theo. 153-169 (2023),
https:/ /doi.org/10.1093 /jopart/ muac007, last accessed 5 September 2024.

% Vendim Nr. 1147, daté 9.12.2020, pér krijimin e bazés sé té dhénave shtetérore
“Portali Unik Qeveritar e-Albania” dhe pér miratimin e rregullave “Pér ményrén
e funksionimit té pikés sé vetme té kontaktit” [Decision No. 1147, dated 9
December 2020, on the creation of the state database “e-Albania Unique
Government Portal” and approval of the rules “On the Functioning of the Single
Contact Point”].
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required changes from the NAIS. The creation of the national
database - with the Council of Ministers Decision of 2021 - known
as the Register of Innovative Service Providers and Automated
Collective Investment Enterprises, consists of two central registers:
the Register of Innovative Service Providers and the Register of
Automated Collective Investment Undertakings®’. The database is
managed by the NAIS, which, as the public authority responsible
for it, oversees all aspects of access, including updating and
modifying the stored information. Access to the database is granted
to institutions upon approval from the controller®®. These measures
have paved the way for algorithmic automation in the daily
operations of public institutions and the e-Albania portal. Each
electronic service offered by e-Albania is designed so that data are
registered with the coordinating regulatory authority (NAIS) and
processed  through algorithmic automation, thanks to
interoperability between systems. These electronic services are
developed and implemented based on the Backend as a Service
(BaaS) model®. Albanian public administration heavily relies on
these BaaS systems where backend services are outsourced to cloud
providers. In the context of e-Albania, this system allows
interaction between multiple government databases and systems,
for scalability purposes and automated workflow. Using this
technology for data warehousing and processing raises the issue of
data sovereignty, since the data are stored beyond government
control. If the BaaS platforms are not well secured, sensitive data
may be targeted by hackers, as demonstrated by the Albanian 2022
cybersecurity attack. Ensuring security practices across
jurisdictions is challenging, however BaaS providers must comply
with local and international data protection laws, such as the
GDPR.

67 Vendim Nr. 267, daté 12.5.2021, pér krijimin e bazés sé té dhénave shtetérore
“Regjistri i Ofruesve té Shérbimit Inovativ dhe Sipérmarrjeve té Investimeve
Kolektive t& Automatizuara” [Decision No. 267, dated 12 May 2021, on the
creation of the state database “Registry of Innovative Service Providers and
Automated Collective Investment Enterprises”].

8 E. Xhajanka, Krijohet ‘Regjistri i Ofruesve t¢ Shérbimit Inovativ dhe Sipérmarrjeve té
Automatizuara’ (ata, 13 May 2021), at https://ata.gov.al/2021/05/13/krijohet-
regjistri-i-ofruesve-te-sherbimit-inovativ-dhe-sipermarrjeve-te-automatizuara/,
last accessed 5 September 2024.

9 Ligji nr. 43/2023 pér Qeverisjen Elektronike [Law No. 43/2023 on Electronic
Governance]| (Albania 2023), Article 47.
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6. Transparency and Accountability, Terms of Privacy,
Quality of Datasets, and Cybersecurity

Public administration agencies should safeguard data
privacy and establish a safe hack-proof automating system as per
the GDPR standards set by the EU for personal data processed by
Al systems. Techniques like de-identification and differential
privacy are recommended to safeguard sensitive information,
especially in the public sector”?. Algorithmic impact assessments
(AIAs) are required for high-risk Al systems, like those used in law
enforcement or immigration services. These assessments help
identify biases, ensure fairness, and evaluate the potential societal
impacts of the system before being put into use’’. While the world
strives to ensure high-quality datasets, Albania has faced
challenges in implementing secure systems and establishing an
untouchable electronic database. In 2020, continuous cyberattacks
from Iran shut down the government system, including the
Institute of Statistics, rendering online government services
inaccessible to the public’?. The attacks continued in 2023, affecting
several state institutions’ websites and private companies,
including One Albania and Banka Credins’®. Albania urgently
needs to amend its cybersecurity legislation and establish more

70 C. Chin-Rothmann, Protecting Data Privacy as a Baseline for Responsible AI (18 July
2024), at https://www.csis.org/analysis/ protecting-data-privacy-baseline-
responsible-ai, last accessed 5 September 2024.

71 Al Now Institute, Algorithmic Impact Assessments Report: A Practical Framework
for Public Agency Accountability © April 2018), at
https:/ /ainowinstitute.org/ publication/algorithmic-impact-assessments-
toward-accountable-automation-in-public-agencies, last accessed 5 September
2024.

72 Cybersecurity and Infrastructure Security Agency, AA22-264A: Iranian Cyber
Actors Conduct Cyber Operations Against the Government of Albania (27 September
2022), at https://www.cisa.gov/sites/default/files/publications/aa22-264a-
iranian-cyber-actors-conduct-cyber-operations-against-the-government-of-
albania.pdf, last accessed 5 September 2024; Agjencia Kombétare e Shérbimeve té
Informacionit, Microsoft dhe FBI pérfundon investigimin: A i mbijetoi Shqipéria sulmit
té paprecedenté kibernetik? (24 September 2022), at
https:/ /akshi.gov.al/ perfundon-investigimi-i-microsoft-it-dhe-fbi-se-shqiperia-
i-mbijetoi-sulmit-te-paprecedente-kibernetik/, last accessed 5 September 2024.

73 Fjori Sinoruka, Albanians Mull Options as Data Security Takes New Hit (BIRN, 25
January 2023), at <https://balkaninsight.com/2023/01/25/albanians-mull-
options-as-data-security-takes-new-hit/>, last accessed 5 September 2024.
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resilient rules for contracted third parties that provide, maintain,
and process public services’.

Despite the legal framework regulating privacy,
cybersecurity, and the transparency and review of algorithmic
automation used by public infrastructures in Albania, there is a
significant gap in the effective implementation of these principles
and regulations. The latest decision enacted by the CoM dates back
to 2022. The 2008 Law on Electronic Governance mandates that
public authorities provide services in line with the “once-only”
principle, which defines that individuals can appear physically
before authorities only once when accessing electronic services?”>.
However, there is still considerable human involvement in the
implementation of algorithmic automation and AI within public
administration despite the government decision in 2022 to offer
services only in electronic form. More than 95% of the state services
are eligible to be offered online’®.

Regarding the quality of datasets, the law mandates that
electronic governance must ensure the availability of data from
public registers to all public authorities and private entities, in
compliance with standards for personal data protection,
confidentiality, and data security”’. The interoperability of systems,
including cross-border service provision, must also adhere to
existing legislation on personal data protection and align with
European Union practices. However, it is important to note that the
current legislation lacks specific bylaws that define and regulate the
protocol rules necessary for full compliance with these standards.

Data protection is ensured by the outlined legal framework,
which prohibits the unauthorised disclosure of data. According to
personal data legislation, data are categorised as personal and
sensitive. Processing data during online applications must comply

741. Dedja, Sfidat e Qeverisjes Kibernetike pér Shqipériné: Adresimi i Dilema té Zgjedhjes
sé Politikave (Centre for the Study of Democracy and Governance, September 2023)
66, at https://csdgalbania.org/al/wp-content/uploads/2023/12/Sfidat-e-
geverisjes-kibernetike-per-Shqiperine.pdf, last accessed 5 September 2024.

75 Qendresa Qytetare & National Endowment for Democracy, Perceptimi Publik pér
Qeverisjen Digjitale dhe Ofrimin e Shérbimeve Online né Shqipéri: Raport Vlerésimi
(2024), 25, at https://qeverisja.qq.com.al/index.php/2024/02/08/ perceptimi-
publik-per-geverisjen-digjitale-dhe-ofrimin-e-sherbimeve-online-ne-shqiperi/,
last accessed 9 September 2024.

76 Ligji nr. 43/2023 pér Qeverisjen Elektronike [Law No. 43/2023 on Electronic
Governance]| (Albania 2023) Article 6 & 33/2.

77 Ibid., Article 8.
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with legal requirements”®. Individuals should be informed about
how their data are handled and where it is collected. Data
processing involves various actions, including collection,
recording, storage, sorting, adaptation, correction, consultation,
use, blocking, deletion, destruction, and transfer.

However, the legal framework is unclear on which actions
by data processors are considered lawful, potentially increasing
uncertainty about lawful data processing. In cases of any contested
infringement of rights, the individual has the right to file an
administrative complaint with the Information and Data Protection
Commissioner of Albania (IDPC). Effective data processing
practices must be established for online public services. For
example, accessing public services requires consent from the
individual to start the process on the e-Albania portal. However,
users sometimes do not give consent due to lack of knowledge,
despite being required to use these services. In cases of
infringements of data processing and failure to follow clear
protocols, severe outcomes might result, such as the significant data
breach occurred in 2021, when the personal data of 910,000
Albanians were leaked. This data included personal and sensitive
information such as health records, family details, political
affiliations, religious beliefs, and ethnicity. Despite NAIS’s claim
that e-Albania does not store, administer, or process data but
merely serves as an entry gateway, the IDPC recommended that
NAIS establish protocols covering all data processing procedures”.
In 2020, the IDPC found that NAIS had a contract with a private
data processor for the physical storage of data, but the
memorandum did not clearly address data protection regulations
and legal requirements in accordance with the Law on the
Protection of Personal Data®°.

78 Ligji Nr. 9887/2008, Pér Mbrojtjen e t& Dhénave Personale, i ndryshuar [Law
No. 9887/2008, On the Protection of Personal Data, as amended] (Albania 2014)
Article 3/1.

7 Geneva Centre for Security Sector Governance (DCAF) & Institute for
Democracy and Mediation (IDM) Tejkalimi i hendekut midis sigurisé kibernetike dhe
té drejtave (2022) 14, at https://idmalbania.org/sq/raport-studimor-tejkalimi-i-
hendekut-mes-sigurise-kibernetike-dhe-te-drejtave-te-njeriut/, last accessed 9

September 2024
80 Institute for Democracy and Mediation, Sondazhi i opinionit publik 2022: Besimi
né geverisje (2023), 15, at

https:/ /www.undp.org/sites/ g/ files / zskgke326 / files / 2023-07 / tig2022_report-
alb.pdf, last accessed 9 September 2024.
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A 2022 survey, “Besimi né Qeverisje”8!, revealed that 90.3%
of respondents consider personal data important, and 59.8% believe
their data are not managed correctly. The Albania Progress Report
2023 expressed concern that Albania “should take urgent measures
to prevent the recurrence of massive breaches of personal data and
improve their handling”82. Additionally, the Commissioner for the
Right to Information recommended that the National Chamber of
Notaries regulate the practice of offering online services, clearly
defining rights and obligations and specifying consent for data
processing as per the memorandum between the National Chamber
of Notaries and NAIS®. Although the Digital Agenda mandates
adherence to the General Data Protection Regulation (GDPR) for
personal data processing, and despite the IDPC drafting an
amended Law on the Protection of Personal Data along with 13
sublegal acts® for its implementation in 2021, this draft law has not
yet been promulgated by Parliament®>. The 2023 Progress Report
states that Albania should “improve data protection, in particular
by adopting the revised Law on personal data protection in full
alignment with the EU acquis, by strengthening the independence
and capacity of the Information and Data Protection Commissioner,
and by awareness-raising measures”8.

In terms of cybersecurity, the NAIS is responsible for
implementing  cybersecurity = measures across electronic
infrastructures. For example, in response to a request for
information published in the Register of Requests and Answers on
May 31, 2024, NAIS confirmed that the Albanian government
signed a Memorandum of Understanding (MoU) with Microsoft
Corporation®” and is negotiating a similar agreement with Oracle

81 Institute for Democracy and Mediation, cit. at 80, 7.

82 European Commission, cit. at 61, 28.

8 Institute for Democracy and Mediation, cit. at 80, 10.

8¢ KDIMDP, Raporti Vjetor 2022 (2023) [KDIMDP, Annual Report (2023)] 24.

8 KDIMDP, Programi i punés sé zyrés s¢ Komisionerit pér té Drejtén e Informimit dhe
Mbrojtjen e té Dhénave Personale Janar — Dhjetor 2024 (2024) [Work program of the
office of the Commissioner for the Right to Information and Protection of Personal
Data January - December] 6, at programi_i_punes_2024.pdf, last accessed 9
September 2024.

86 European Commission, cit. at 61, 28.

87 Council of Ministers Decision No 658, 6 December 2023, “On the Authorisation
of the Director General of the National Agency for Information Society to
Negotiate and Sign the Renewal of the Strategic Partnership Agreement between
the Council of Ministers of the Republic of Albania and Microsoft Corporation’.
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Corporation. These agreements aim to support public
administration efforts, including cybersecurity threat response,
critical situation management, and Al development consultation®.
However, there is a notable lack of information on the criteria and
grounds for assessing the impact of regulations on algorithmic
automation and Al. Regarding the protection of personal data, the
legislation requires that data be used and processed in accordance
with Law no. 9887/2008 on Personal Data®. Users are notified
about the processing of their personal data every time they register
or log in to the e-Albania portal for electronic services®. The same
law provides for administrative penalties if public or private
authorities fail to store state data within the territory of the Republic
of Albania. In such cases, both public authorities and private
entities have the right to file a complaint before an Albanian court®!.
There are no reports on court litigations targeting or emerging from
Al use in the Albanian public administration and public service
delivery.

Users seeking services through the e-Albania platform have
the right to pursue administrative or court action. The DoCM on
procedures for providing online services allows users to lodge
administrative complaints under the rules set out by the Code of
Administrative Procedures (CAP) and the relevant institution’s
legislation. Complaints can also be filed with the Agency for
Dialogue and Co-Governance, either separately or simultaneously.
These complaints typically concern situations where a state
institution has failed to deliver a service or there are inconsistencies
in the documents issued®?. Currently, there is no data available on

8 Agjencia Kombétare e Shoqérisé sé Informacionit, Regjistri i Kérkesave Janar-
Qershor 2024 (Skedar Excel, 2024), at https://akshi.gov.al/programi-i-
trasparences/, last accessed 5 September 2024.

8 Ligji Nr. 9887/2008, Pér Mbrojtjen e t& Dhénave Personale, i ndryshuar [Law
No. 9887/2008, On the Protection of Personal Data, as amended] (Albania 2014);
Law on Electronic Governance (2023); Regulation No. 2, dated 18 October 2022,
“On the Functioning of the E-ALBANIA Single Government Portal Module”,
National Agency for Information Society, Article 5/e.

% Ligji Nr. 9887/2008, Pér Mbrojtjen e t& Dhénave Personale, i ndryshuar [Law
No. 9887/2008, On the Protection of Personal Data, as amended] (Albania 2014),
Article 46.

91 Ligji Nr. 9887/2008, Pér Mbrojtjen e t& Dhénave Personale, i ndryshuar [Law
No. 9887/2008, On the Protection of Personal Data, as amended] (Albania 2014),
Article 55 and 56.

92 Vendim Nr. 252, daté 29 prill 2022, Pér Procedurat e Ofrimit té Shérbimeve On-
Line nga Institucionet Shérbim Ofruese dhe pér Metodologjiné e Monitorimit e té
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the right to access codes. According to the NAIS Transparency
Program, there is a lack of information in the annual report that the
institution is required to publish®*. Moreover, much of the
transparency program’s content is inaccessible’*. Users of the e-
Albania portal is entitled to obtain information under the Law on
the Right to Information®. So far, the Electronic Register of
Requests and Answers on the Right to Information has been
implemented in more than 222 institutions.

7. Sectors Impacted by Algorithmisation and
Technology

The industries most affected by the use of Al include welfare,
healthcare, education, immigration, transportation, security, and
justice. In security and law enforcement, Al is commonly used for
risk assessments, surveillance, and predictive policing, despite
concerns about privacy and bias. In welfare services, Al tools play
a significant role in detecting fraud and automating the distribution
of benefits?. Using a variety of technologies, from simple tools to
sophisticated Al systems, algorithms have an impact on numerous
industries. For example, biometric and facial recognition
technologies are frequently employed in immigration and security
to control borders and authenticate identities. Even though these
systems work well, they raise privacy and fairness issues, especially
in law enforcement, where prejudices might be strengthened. In
order to prevent prejudice and protect privacy, legal frameworks
such as the EU AI Act set restrictions on the use of such technology,
particularly in areas like mass surveillance®’.

Kontrollit té¢ Veprimtarisé Administrative t& Ofrimit té Tyre [Decision No. 252,
dated 29 April 2022, On the Procedures for Providing Online Services by Service
Providing Institutions and the Methodology for Monitoring and Controlling the
Administrative Activities of Providing Them].

% National Agency for Information Society, Programi i Transparencés (Webpage,
2024), at https://akshi.gov.al/programi-i-trasparences/, last accessed 5
September 2024.

% Qytetare and National Endowment for Democracy, cit. at 75.

% Law No. 119/2014, dated 18 September 2014, “On the Right to Information”
(Official Gazette of the Republic of Albania No. 137, dated 6 October 2014).

% K. Vieth-Ditlmann, The algorithmic administration: automated decision-making in
the public sector, at https:/ /algorithmwatch.org/en/algorithmic-administration-
explained/, last accessed 5 September 2024.

% Regulation (EU) 2024/1689 laying down harmonised rules on artificial
intelligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013,
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As Albania has implemented e-services, with an estimated
95% of public services —approximately 1,227 services —now being
offered online, and a user-oriented administrative legal framework
in place, there is a need for the country to align its legislation with
the EU acquis and the European Interoperability Framework®. By
August 2024, the number of registered users on the portal had
reached 3,213,327%. Despite the government’s decision to go 100%
online, certain sectors have been more significantly impacted by the
algorithmic automation of public administration. It should be noted
that the Security and State Police sectors use these systems to
analyse large datasets and manage resources more effectively. The
provision of services through algorithmic automation includes the
use of facial recognition technology and the implementation of
intelligent cameras (CCTV) by the national policel®. These
intelligent systems are integrated into the national database. When
it comes to immigration, the national police use algorithmic
automation for border control. At Tirana International Airport,
border control is managed through e-gates, allowing Albanian
citizens to enter the country automatically. This automated process
is estimated to take less than 30 seconds!?!. The implementation of
automated control was made possible through a project in
collaboration with IDEMIA1%?, a company specialising in biometric
security and identification. = Automated decision-making

(EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and
Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial
Intelligence Act).

% Regulation (EU) 2024 /903 of the European Parliament and of the Council of 13
March 2024 laying down measures for a high level of public sector
interoperability across the Union (Interoperable Europe Act) OJ L, 2024/903.

9 Statistika, August 2024 (e-albania.al), at https://e-albania.al/Default.aspx, last
accessed 2 September 2024.

100 Tema, New legislation aims to modernize Albanian state police with Al technology
(26 July 2024), at <https:/ /english.gazetatema.net/society / new-legislation-aims-
to-modernize-albanian-state-police-with-ai-technolo-i336045>, last accessed 27
July 2024.

101 Geek Room, Ekskluzive: Kontrolli i automatizuar i kufirit do té zévendésojé kontrollin
policor né  Aeroportin  Ndérkombétar té Tiranés (8 April 2024), at
<https:/ / geekroom.al/tech/ekskluzive-kontrolli-i-automatizuar-i-kufirit-do-te-
zevendesoje-kontrollin-policor-ne-aeroportin-nderkombetar-te-tiranes />,  last
accessed 2 September 2024.

102 TDEMIA, Digitization of ID Documents: Albania Success Story (2019), at
https:/ /www.idemia.com/wp-content/uploads/2021/02/idemia-digitization-
id-documents-albania-success-story-201906.pdf, last accessed 5 September 2024.
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technology is also used in processing visa applications, work
permits, and residency permits'®. The central institutions
responsible for managing these processes are the General
Directorate of Border and Migration in Albania and the National
Employment and Skills Agency (NESA), especially when there is a
request for a unique permit (combining residency and work
permits). These automated processes are facilitated through the e-
Albania and e-Visa platforms, with algorithms that ensure
interoperability among the various institutions.

In the transportation sector, various infrastructure
institutions have implemented algorithmic automation for tasks
such as traffic management. The General Directorate of Road
Transport Services currently offers several services through
algorithmic automation, including confirmation of the current
status of vehicles, attestation of driving licences, authorisation for
obtaining driving licences, checking fines and integrating with
payment systems, and applying for international driving licences,
among others!'%. Furthermore, the National Traffic Management
Centre will used algorithms to coordinate, plan, and control traffic
flows in an automated manner. This centre is expected to become
operational in 2025 and will also introduce weight sensors and
central cameras to enhance crime prevention on national roads!®.

Regarding tax management, the General Directorate of Taxes
is considered a pioneer in using algorithmic automation through
the e-filing system. This automated system not only facilitates tax
declarations but also cross-checks information from multiple
sources and flags anomalies or discrepancies that may indicate
potential tax evasion. There is an interconnected system between
the documents issued by the same institution and the online
payment system for tax obligations. Meanwhile, in the educational
sector, the implementation of digital platforms follows a two-fold
approach. First, there is an initiative by the Ministry of Education

103 MB, Procedura dhe dokumentacioni pér pajisien me Leje Qéndrimi dhe Leje
Unike/Residence/Unique permit (Al - En), at https://mb.gov.al/procedura-dhe-
dokumentacioni-per-pajisjen-me-leje-qgendrimi-dhe-leje-unike/, last accessed
5September 2024.

104 DPSHTRR, at https://www.dpshtrr.al/sherbime-online/e-albania, last
accessed 5September 2024

105 F. Cogoli, Qéndra Kombétare e Monitorimit té Trafikut do shtojé siquriné né rruge
(SOT, 6 September 2024), at https://sot.com.al/opinion-editorial/qendra-
kombetare-e-monitorimit-te-trafikut-do-shtoje-sigurine-ne-rruge/, last accessed
5 September 2024.

525



CANI & MAZELLIU - ALBANIAN REPORT

to revise the curricula of primary and other schools to introduce
courses related to Al and coding. Second, digital systems have been
implemented in various service sectors, such as the Teacher Portal
and the automation system for the ‘Matura Shtetérore’ [State]
exams!%. Additionally, the introduction of the Pre-University
Information Management System (SMIP) allows for the production
and management of grades through this system!%”. These systems
are interoperable with the e-Albania portal. In line with the Digital
Agenda of Albania, NAIS has facilitated the implementation of
projects aimed at including ICT and Coding courses, reforming ICT
teaching in pre-university education, adding smart labs to pre-
university schools, and establishing new Smart Labs!%.

8.  Conclusion

The Albanian Government has demonstrated clear political
will as well as concrete steps to integrate AI into public
administration. At the end of 2023, it announced a public
procurement call for the use of Al in the processes of aligning the
country’s legal and regulatory framework with the European
Union’s, which did not proceed due to lack of competent
companies!®. Further, the parliament discussed amendments to
public procurement law to make room to use AI in such
processes!?, which resulted in legal changes in 2024 allowing the

106 K. Saracini, Digjitalizohet diploma e Maturés Shtetérore, Karganaj: Me vetém njé klik
né e-Albania (8 July 2024), at https://ata.gov.al/2024/07/08/digjitalizohet-
diploma-e-matures-shteterore-karcanaj-me-vetem-nje-klik-ne-e-albania/,  last
accessed 5 September 2024.

107 Matura Shtetérore, Digjitalizimi i Shérbimeve Arsimore (13 August 2024),
https:/ /maturashteterore.com/2024/08/13/ digjitalizimi-i-sherbimeve-
arsimore/, last accessed 5 September 2024.

108 Media Information Agency, Laboratorét inteligjenté shtrijné hartén e tyre digjitale
né shkolla, pér njé edukim digjital cilésor té fémijéve, at https:/ /mia.gov.al/rama-dhe-
manastirliu-ne-shkollen-vace-zela-216-laboratore-te-rinj-ne-shkolla-zgjerojme-
rrjetin-e-smartlabs-ne-654-shkolla-te-tjera, last accessed 5 September 2024.

109 The National Agency for Information Society announced with Ref. No. 92202-
12-27-2023 a tender with a funding limit of 279 million lek (approximately 2.6
million euros) for the project “Use of Artificial Intelligence in the Process of
Transposing the Acquis for European Integration” in late 2023, which was
annulled on 19 February 2024 for the lack of bidders that meet the required
criteria.

110 https:/ /ata.gov.al/2024/02/05/ prokurimi-publik-spiropali-inteligjence-
artificiale-dhe-automatizim-i-proceseve/, last accessed 20 July 2024.
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system to be developed using advanced artificial intelligence
technology and robotic processes in accordance with European
rules!'l. Although the Albanian government is committed to
aligning the national legal framework with EU standards, the
effective implementation of automated services and Al
technologies remains a challenge for the country and its citizens.

In the light of recent cybersecurity attacks, Albania needs to
focus on increasing its digital literacy. For the adoption of Al in
public administration to streamline public services, ensure the
protection of users’ data and prevent algorithmic bias, stakeholders
need to be involved in developing a legal framework with input
from civil society, Al experts, and the private sector. Albania’s
current legislation on national data protection does not provide a
risk-based approach as per the EU GDPR; this framework is still in
the process of amendment to align it with the EU standards since
2022. There is currently a fragmentation of the legal framework
regarding digital systems. Therefore, it is of the utmost importance
that the approximation of the Data Protection Law and Al
regulatory framework be harmonised, considering the fast pace of
digital advances.

The widespread use of Al tools in services where sensitive
data are handled has been criticised despite the existing regulatory
models, which are few in number and lack transparency in their
promulgation. Like other countries that have jumped the Al
bandwagon, Albania is not left behind in using Al tools for
decision-making and process automation. However, Albanian
legislation needs to be analysed in order to identify specific
revisions that would permit AI decision-making. Any legal
revisions concerning Al require substantial input from experts in
these fields, as well as interdisciplinary collaboration to develop
regulatory protocols for Al within the country. Such a legislative
framework must ensure the protection of democratic values and
human rights.

111 Law no. 16/2024 “For some additions and changes in law no. 162/2020 ‘For
public procurement’”, at: http://qbz.gov.al/eli/ligj/2024/02/08/16, last
accessed 20 July 2024.
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Abstract

The article examines the legal framework and practical use
of algorithms and artificial intelligence by organs of the public
administration in Bulgaria. It reveals the existing lacunae in the law
and reluctance on the part of the public bodies, which makes them
ineffective and poses risks to the fundamental rights of individuals
and democratic society. The paper provides a true and up-to-date
snapshot of the issue explored, supported by a survey conducted
directly with Bulgarian public institutions mapping the use of
digital technology by the public authorities. In Bulgaria, the
algorithmic state is perceived narrowly as E-government, and
algorithmic technology is reduced to information and
communication systems, thereby placing the focus predominantly
on data security, data quality, and the interoperability of the
systems at the expense of broader considerations. The study
demonstrates that Bulgarian law and legal scholarship lag behind
in dealing with the issue of automated decision-making in the
public sector and in developing safeguards against potential
infringements of human rights. Thus, it highlights the gaps to be
filled by future legislation and scholarly debate on artificial
intelligence (Al) implementation in the public sector.
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1. Introduction

Bulgaria does not have a single comprehensive legal act
dedicated solely to algorithmic automation and/or Al While there
is no specific act focused solely on those issues, there is a broader
legal framework that sets out the foundation for the use of
automated systems by the public authorities, which aims mainly to
ensure the quality of the datasets, their security, stability and
interoperability. Further, in June 2024, the European Union
adopted Regulation (EU) 2024/1689 of the European Parliament
and of the Council of 13 June 2024 laying down harmonised rules
on Al Act), which applies to both private and public bodies and
which will be fully applicable in most parts from 2 August 2026
Public authorities will mostly qualify as Al deployers and must
become compliant with the applicable requirements introduced by
the act. With the support of EU codes of practice, rules on
generative-purpose Al and Al high-risk standardisation papers,
etc. to be prepared in the future, Bulgarian the public authorities
will have to classify different Al risk levels and meet the respective

1 Certain provisions of the Al Act will take effect earlier; for example, Chapters I
and II will apply from February 2, 2025. Other provisions, such as Article 6(1)
and its related obligations, will come into effect on August 2, 2027.
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obligations imposed for unacceptable, high, and limited AI risk
categories.

Leaving aside the newly adopted Al Act in the EU, it is
important to note at the outset that there is no clear understanding
of the terms “automated algorithms” and “artificial intelligence”
neither in Bulgarian legislation nor in legal scholarship. These
terms are not present in the terminology and vocabulary of
Bulgarian laws and therefore no legal definition for them is
available.

2. Algorithmic Terminology in Bulgarian Law and
Strategic Documents

2.1. Algorithms in Bulgarian Law

Bulgarian legislation tends to be quite resilient to
incorporating any kind of algorithmic and technological aspects
into governance and administration.

The analysis of the legal framework in Bulgaria reveals a
very rare use of the term “algorithm” or its derivatives. Algorithms
are acknowledged in a few legal acts regulating spheres that use
them as expert tools, such as:

- “algorithm for the interaction between the institutions in
the system of pre-school and school education and the directorates
of ‘social assistance’, regarding the provision of support for the
personal development of children and students”?;

“drug treatment algorithms” (Medicinal Products in
Human Medicine Act?);

“algorithms for the calculation of the mode factors and
the quantity of combined electricity produced by combined heat
and power installations” (Regulation No. RD-16-267 of 19 March
2008 on the Determination of the Amount of Electricity Produced
from Combined Heat and Power Generation?#).

These acts use the term “algorithm” in its most common
meaning of a predetermined step-by-step set of rules or instructions

2 [ssued by the Ministry of Education and Science on 9 May 2019. The algorithm
was agreed upon between the Minister of Education and Science and the Minister
of Employment and Social Policy.

3 Prom. SG. 30/13 April 2007.

4 Issued by the Minister for Economic Affairs and Energy, Prom. SG 37/8 April
2008.
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to be followed. They do not imply any reference to computer
algorithms, algorithmic software, or similar. It should be noted,
however, that such terminology has already started to become part
of Bulgarian legislation, although not in the field of public law. In
2024 for the first time the concept of “algorithmic management” in
the context of telework was introduced by the Labour Code>.

Another legally defined algorithmic-related term is
“algorithmic trade”, which was introduced by the Markets of
Financial Instruments Act® with the meaning of trade with financial
instruments, in which the individual parameters of the order are
defined automatically by a computer algorithm (§ 1, point 30 of the
Additional provisions). The Lawyers Act” employs the phrase
“algorithms of transferring information”, which pertains to the
submission of applications and the decisions of the Supreme
Council of Advocates, respectively of the Councils of Advocates.
These algorithms dictate how information is fed into the relevant
tields of the information system, as determined by the Supreme
Council of Advocates.

Insofar as the concept of the algorithmic state in Bulgarian
law is largely embraced by the idea of the E-government, the
regulation of algorithms in public law is essentially concealed in the
terminology of “automated information systems”, “automated
processing”, and “information and communication systems”.

2.2. The Bulgarian National AI Strategy

The obscurity and confusion about the terms “algorithmic
automation” and “Al” in Bulgaria is apparent in the existing
national plans and strategies for digitisation and Al The term
“algorithm” is part of the definition of artificial intelligence in the
Bulgarian AI Strategy, which itself forms part of the broad
Bulgarian Digitalisation Strategy. In fact, in Bulgaria, Al and related
issues are perceived from the perspective, and are considered part,
of the digital transformation process.

In December 2020, the Bulgarian government published its
National Al strategy: “Concept for the Development of Artificial
Intelligence in Bulgaria until 2030” (the Concept)?. It builds upon

5 Art. 107h, paragraphs 11 and 12, of the Labour Code, Prom. SG. 26/1 April 1986.
6 Prom. SG 15/16 February 2018.

7 Prom. SG 55/25 June 2004.

8 At https:/ /www.mtc.government.bg/en/ category/157 / concept-
development-artificial-intelligence-bulgaria-until-2030, accessed 30 July 2024.
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and enhances prior national strategy reports, including the Digital
Transformation of Bulgaria 2020-2030° and the National Digital
Bulgaria 2025 Programme with its roadmap'?. Algorithms,
algorithmic autonomous technologies, and related terms are not
mentioned in those two strategic and action plan documents. The
tirst document, on the Digital Transformation of Bulgaria 2020-
2030, placed Al alongside technologies such as 5G networks, the
Internet of Things, Big Data, robotics, blockchain, and 3D printing.
The second document, on the National Digital Bulgaria Programme
2025, placed Al in the list of key technologies together with the
“Internet of things”, simulations, augmented/virtual reality
(VR/AR), autonomous robots, cloud technologies (Cloud
computing), three-dimensional/additive printing (3D printing),
horizontal and vertical system integration, large data (Big Data),
machine learning, intelligent mobile applications, blockchain
technologies, digital platforms, etc. Artificial intelligence and
machine learning are defined together as systems that exhibit
intelligent behaviour by analysing their environment and, with
some degree of autonomy, taking action to achieve specific goals. It
is further pointed out that Al-based systems can exist on their own
as software (e.g. voice assistants, image analysis software, search
engines, voice and face recognition systems), or they can be
implemented in hardware devices (e.g. advanced robots,
autonomous cars, drones or “Internet of Things” applications).
Against this setting, the National Al strategy was based on a
framework established by scientists working at the Bulgarian
Academy of Sciences!! and further developed by the experts at the

9 At
https:/ /www.mtitc.government.bg/ sites/ default/files / cifrovatransformaciya
nabulgariyazaperioda2020-2030.pdf, accessed 30 July 2024.

This Strategy defines the vision and policy objectives for digital transformation
of the Republic of Bulgaria up to 2030. It takes into account the goals of the UN
2030 Agenda for Sustainable Development and the use of new technologies to
achieve them, as well as strategic documents of the European Commission:
“Europe fit for the digital age”, “Building Europe’s digital future”, “A new
industrial strategy for Europe”, etc.

10 The National “Digital Bulgaria 2025” Program and Road Map for its
implementation were adopted with Council of Ministers Decision No. 730/05
December 2019. See
https:/ /www.mtc.government.bg/en/ category/85/national-program-digital-
bulgaria-2025-and-road-map-its-implementation-are-adopted-cm-decision-
n073005-12-2019, accessed 30 July 2024).

11 See https:/ /www.bas.bg/?p=24551&lang=en, accessed 30 July 2024.
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Ministry of Transport, Information Technology, and
Communications. The Concept has outlined policy initiatives for
advancing Al in Bulgaria from 2020 to 2030. It has also identified
main areas of impact such as infrastructure and data availability,
research and innovation capacity, knowledge and skills, and
building trust in society.

The Concept for the Development of Artificial Intelligence in
Bulgaria by 2030 is the first document in Bulgaria defining Al. The
definition is taken from the EU White Paper on Artificial
Intelligence®: Al is a collection of technologies that combine data,
algorithms, and computing power. The definition seems
overarching enough to include numerous subspecies, which the
document does not try to list as specific illustrations. Still, some idea
of the Strategy’s understanding of Al becomes visible from the
statistics it provides for the applications of Al, particularly in the
public sector. The strategy refers to EC - AI Watch - Artificial
Intelligence in public services!3, showing data on the use of
chatbots, intelligent digital assistants, virtual agents, and
recommendation systems; predictive analytics, simulation and data
visualisation; computer vision and identity recognition; expert and
rule-based systems, algorithmic decision-making; natural language
processing, text mining and speech analytics.

The Concept outlines the algorithmic foundations of Al by
pointing out that the main elements that compose Al are “data” and
“algorithms”. The Strategy highlights two modern trends - data
coming to the fore in the field of Al and a shift from algorithms to
data in the field of machine learning. This observation ends in a
proposal suggesting Bulgaria to focus on technological
specialisation in the field of the data economy.

While the above-listed government documents demonstrate
the benefits and advantages related to technology in the era of the
fourth industrial revolution, they also express some concern,
warning about potential threats and risks related to Al These refer
for instance to the possible lack of transparency in the decision-

12 European Commission, White Paper on Artificial Intelligence: a European
approach to excellence and trust, Brussels, 19 February 2020, COM(2020) 65 final,
https:/ /commission.europa.eu/ publications/ white-paper-artificial-
intelligence-european-approach-excellence-and-trust_en, accessed 30 July 2024.
13 EC - Al Watch - Artificial Intelligence in public services, 3 July 2020,
https:/ /ec.europa.eu/jrc/en/publication/eur-scientific-and-technical-research-
reports/ai-watchartificial-intelligence-public-services, accessed 30 July 2024.
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making process, invasion of privacy, disrespect for dignity, and risk
of biased, manipulated, and discriminatory decisions. Topics of
product liability and accountability are also vaguely sketched out
without being further explored or analysed. Briefly, the documents
make a statement for a trustworthy Al with a legal framework that
safeguards human rights and freedoms. They recommend that
ethical principles governing the design and deployment of Al
systems be established early in the process. However, side by side
with that, the documents raise concerns about Al design and use
not being overregulated as this may stifle technological innovations
and may have a chilling effect on digital transformation. In line
with this, the Strategy recalls - and refers to - the Law on limiting
administrative regulation and administrative control over
economic activity!4.

Neither the national Programs nor the Al Strategy envisage
a general national legal framework to regulate automated
algorithmic technology and/or Al in the near future. Instead, there
is a heavy reliance on EU legislation to provide legal regulation and
foundation for digital transformation and Al. This holds true not
only for general Al laws, but also for anticipated sector-specific
regulations, such as those concerning the EU legislative framework
for the cross-border acceptance of electronic information for freight
transport and the harmonised EU rules governing cashless
payments.

The national action plan includes empirical identification of
potential threats, Al risk assessment, the drafting of sector-specific
ethical guidelines, the formation of ethical commissions, the
establishment of public-private partnerships, and the creation of
public-private datasets.

Technology is postulated as a means, not an end, in digital
transformation. As far as public authorities are concerned, the
Strategy for digital transformation sets a goal of enhancing the
effectiveness of public services and facilitating a transition from
traditional data to linked data. Practically, this is understood as
making administrative services digitally accessible, shifting to
large-scale electronic communication between citizens/businesses
and the state, and eliminating the use of paper documents to the
benefit of electronic ones. In the Al Strategy, public authorities are
considered “Al users”, and the Al legal framework is presented as

14 Prom. SG 55/17 June 2003.
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a sector enabling and creating conditions for the development and
deployment of AL

3. Bulgarian e-Government and the Introduction of
Automated Systems

To date, there is neither a general national legal basis for the
use of algorithmic automation and/or Al, nor specific rules
applicable in this area for public authorities. Bulgarian legislation
does not impose any legal prohibition on the use of algorithmic
automation or Al by public bodies. Although there are no specific
rules that explicitly encourage public authorities to experiment
with algorithmic automation and/or Al, there do exist legislative
provisions that allow such use and experimentation. In Bulgaria,
Al-related technology and its applications in the public sector are
seen as part of the digital transformation of public administration.
Therefore, the primary focus is on the concept of electronic
government, coming with administrative services provided via
electronic means that require massive datasets and systems,
enabling the automated interoperability of databases.

The legal framework for e-Government is mainly concerned
with building the digital infrastructure, which will ensure the
foundations for the efficient provision of administrative digital
services. Therefore, applicable legislation predominantly governs
the construction and use of automated systems in the public sector
and encompasses laws and regulations related to digital
governance, data protection, electronic communications, and
cybersecurity. Some acts set out the general framework for building
e-Government; others refer to specific sectors; still other pieces of
legislation deal with the digital data infrastructure and information
exchange. This results in fragmentation of the legal framework and
the overlap of legal domains.

3.1. The General Framework

The key Bulgarian legal acts that establish the framework for
e-Government are listed below.

The E-Government Act (EGA)?5 sets forth the principles and
guidelines for the implementation of electronic governance in
Bulgaria. It deals with electronic documents, electronic registers,

15 Prom. SG. 46/12 June 2007.
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and administrative services provided via electronic means, the use
of information and communication technologies by the public
administration, etc. The act explicitly states that it does not apply to
classified information or the operations of the Ministry of Defence,
the Ministry of the Interior, the State Agency for National Security,
the State Intelligence Agency, the State Agency for Technical
Operations, the “Military Intelligence” Service, and the National
Service for Protection, except in cases involving the provision of
administrative services by electronic means and the exchange of
electronic documents between administrative authorities.

The EGA promotes the wuse of information and
communication technologies (ICT) by public authorities to improve
the delivery of electronic administrative services, enhance
automation of the administrative process, and ensure the efficient
and effective functioning of the institutions. One of its primary aims
is to regulate how the institutions utilise ICT (Article 1, paragraph
1, item 5). Those systems are defined as technologies for creating,
processing, storing, and exchanging digital information in various
formats supported by hardware (§ 1, p. 40 Additional provisions).

The EGA provides the legal basis for automating electronic
administrative services and sets up the legal framework for the
automated exchange and processing of electronic documents. It
ensures the interoperability of the automated systems, which can
communicate and share data. This interconnection of the
automated systems strengthens seamless data exchange and
flawless service delivery. It further mandates the implementation
of security measures to protect automated systems and the data
they process. It also requires measures to ensure the integrity and
authenticity of electronic documents and automated transactions; it
also provides for the use of electronic identification.

The specific technical requirements for information systems
and the requirements for automated exchange of electronic
documents as internal electronic administrative services are set out
in the Regulation on the general requirements for information
systems, registers, and electronic administrative services!®. The
Regulation addresses various issues, including the technical
requirements for accessing electronic administrative services,
policies for graphical and other interfaces used by electronic

16 Adopted by Decree of the Council of Ministers No. 3 of 9.01.2017, Prom. SG
5/17 January 2017.
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administrative service providers, and formats and mandatory
requisites for electronic documents. It also covers specific
requirements for information systems, methods for establishing the
integrity and authorship of electronic statements, procedures for
storing electronic documents, maintaining the register of standards,
and periodic data backup and storage.

The key principles for information and communication
systems: accessibility, integrity, availability, and confidentiality of
information throughout their entire life cycle - creation, processing,
storage, transfer, and destruction, are further detailed in the
following secondary legislation:

- Regulation on the Terms and Conditions for
Determining the Measures for the Protection of the Information and
Communication Systems of Strategic Sites Important for National
Security and Implementation of Control'’;

- Regulation on the Minimum Requirements for Network
and Information Security'8;

- Regulation on the Security of Communication and
Information Systems'®.

The security and stability of information systems are further
strengthened by the Cyber Security Act?® and Regulation (EU) No
910/2014 of the European Parliament and the Council of 23 July
2014 on electronic identification and trust services for electronic
transactions in the internal market, which repeals Directive
1999/93/EC. The Bulgarian Cyber Security Act?! establishes the
framework for safeguarding network and information systems in
Bulgaria against cyber threats. By definition, these systems
encompass any device or group of interconnected devices that
automatically process digital data through a program, as well as the
digital data stored, processed, retrieved or transmitted by such
systems.

The Electronic Communications Act??> governs the provision
of electronic communication networks and services in Bulgaria. It

17 Adopted by Decree of the Council of Ministers No. 256 of 10 October 2019,
Prom. SG 81/15 October 2019.

18 Adopted by Decree of the Council of Ministers No. 186 of 26 July 2019, Prom.
SG 59/26 July 2019.

19 Adopted by Decree of the Council of Ministers No. 28 of 24 February 2020,
Prom. SG 18/28 February 2020.

20 Prom. SG. 94/13 November 2018.

21 Prom. SG. 94/13 November 2018.

22 Prom. SG. 41/22 May 2007.
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sets out the legal requirements for electronic communications,
including those involving automated systems and services, to
ensure security, reliability, and data protection.

Information systems are subject to legal regulations even
during the preparation of public procurement bidding
documentation. When public procurement involves the
construction and upgrading of the software components of
information systems, the technical assignments and specifications
must be prepared in a standardised form as mandated by law?3.

It should be further added that the General Data Protection
Regulation (Regulation (EU) 2016/679 of the European Parliament
and of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data and on the
free movement of such data, and repealing Directive 95/46/EC -
GDPR), which provides a comprehensive framework for data
protection and privacy in the European Union, applies in Bulgaria.
It regulates the processing of personal data by automated means,
ensuring that individuals’ privacy rights are protected. The
standards and requirements established by GDPR are implemented
and further reinforced in Bulgaria by the Protection of Personal
Data Act (PPDA)?, the Electronic Communications Act?, and the
E-Commerce Act?.

3.2. Automated Systems in Special Sectors

In daily operations, public authorities rely on automated
systems mostly for keeping records and information exchange
among the institutions. The use of such automated systems is
regulated in parliamentary and secondary legislation. Examples of
sector-specific regulations dealing with information systems in
their respective fields include the following:

- Article 378 of the Judiciary Act? establishes a “Unified
Information System for Combating Crime”, comprising a collection
of automated information systems. This system includes a central
component (core) that connects to the systems of the judiciary and

2 Art. 35, para. 3 of the Regulation on the general requirements for information
systems, registers and electronic administrative services.

24 Prom. SG. 1/4 January 2002.

%5 Prom. SG. 41/22 May 2007.

26 Prom. SG. 51/23 June 2006.

27 Prom. SG. 64/7 August 2007.
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the executive, processing information on events and objects, and
providing integrated information for crime prevention activities.

- The Ministry of Interior Act?® mentions several
automated systems, such as the centralised electronic system and
automated technical means for traffic control (Article 98), the
Automated Fingerprint Identification System “EURODAC”
(Article 50a, item 5), and integrated and automated systems for
observation (Article 102, paragraph 1, item14). Additionally, the
Regulation on the procedure for creating and removing police
registration? indicates that the police authorities use not only the
Automated Fingerprint Identification System (AFIS) but also the
Automated Information System (AIS), “Integrated Regional Police
System (IRPS)”, and other automated information funds for general
use of the Ministry of the Interior.

- According to the Protection of Public Order at Sporting
Events Act®, the Minister of the Interior is responsible for
establishing and maintaining a Joint Automated Register. This
register contains data about individuals subject to penalties,
compulsory administrative measures or sanctions for unlawful
behaviour during sporting events, etc.

- Regulation No. 1 of 8 January 2008 on automated
information systems in the judiciary3! outlines the procedures for
creating, implementing, using, and developing AIS within the
judiciary. The information services for judicial activities must be
based on AIS approved by both the Supreme Judicial Council (SJC)
and the Minister of Justice.

- Article 15 of the National Emergency System with a
Single European Call Number 112 Act?®? mandates that outgoing
and incoming calls at 112 Centres be automatically recorded in an
emergency call register. The National Emergency Centres must
establish contact points for information exchange with the 112
Centres and create positions for trained employees to ensure
continuous, direct, and automatic interaction with the information
system of the 112 Centres. It is noteworthy that the operators at 112
Centres are prohibited from collecting information related to a

28 Prom. SG. 53/27 June 2014.

2 Adopted by Decree of the Council of Ministers No. 336 of 24 October 2014,
Prom. SG 90/31 October 2014.

30 Prom. SG. 96/29 October 2004.

31 Issued by the Minister of Justice, Prom. SG. 6/18 January 2008.

32 Prom. SG. 102/28 November 2008.
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caller’s race, ethnicity, origin, religion, beliefs, political affiliation,
personal or social status, sexual orientation, or property status.

- Regulation No. 48 of 1 March 2012 on the conditions and
procedure for the functioning of the national early warning and
announcement system for the executive authorities and the
population in the event of disaster and air hazard notification
mentions the existence of an Automated Public Announcement
System, maintained by the Ministry of Interior.

- Regulation No. 15 of 13 April 2011 on air navigation
information services** mandates the implementation of an
Automated Air Navigation System for pre-flight information. This
system ensures that air navigation service providers supply specific
information, which will be accessible to flight operations personnel,
including crewmembers, for self-study, flight planning, and flight
information services.

- Regulation No. H-2 of 30 May 2007 on the technical and
functional requirements for automated systems for material
accounting in duty-free trade outlets® lays down the minimum
technical and functional requirements for these automated material
record-keeping systems in duty-free outlets, as well as the
procedure for their approval. The automated systems provide a
permanent and continuous electronic connection in real-time with
the customs office at the location of the duty-free outlet for the
automated transmission of all data from the fiscal devices
contained in the fiscal receipt for sales made in the duty-free outlet.

- Regulation No. H-6 of 21 December 2022 on the
functioning of the National Health Information System3® regulates
the conditions and procedures for maintaining the registers,
information databases, and systems within the NHIS, as well as the
exchange of information with other registers, databases, and
systems, and access to information in electronic health records. The
NHIS is designed as an integration platform with e-Government
resources, facilitating remote medical services such as telemedicine,
tele-diagnosis, and telemonitoring, in accordance with normative
acts.

3 Adopted by Decree of the Council of Ministers No. 48 of 1 March 2012, Prom.
SG. 20/9 March 2012.

3 Issued by the Minister of Transport, Information Technologies and
Communications, Prom. SG. 37/13 May 2011.

% IJssued by the Minister of Finances, Prom. SG. 45/8 June 2007.

3 Jssued by the Minister of Healthcare, Prom. SG. 103/24 December 2022.

540



ITALIAN JOURNAL OF PUBLIC LAW, VOL. 17 ISSUE 2/2025

- Regulation No. 50 of 15 February 2021, on the terms and
conditions for registration and identification of participants and the
storage of data on organised online betting within the territory of
the Republic of Bulgaria, and for the submission of gambling
information to a server of the National Revenue Agency®” mandates
the automated submission of information and online registration of
each transaction in the National Revenue Agency (NRA) system for
online betting, electronic gaming, and gaming under the Gambling
Act3,

- Regulation on the conditions and procedures for the
creation, maintenance, and use of the information systems of the
cadastre and the property register, for access to the data in them,
and access to the data in other specialised information systems®’
sets the rules for automated services delivered by the systems of the
cadastre and the property register, automated data exchange via
electronic means between the two systems, automated access to
systems, and automated notifications sent to a specified email
address or through a mobile service operator.

- Instruction No. I-1 of 12 April 2016 on the Conditions
and Procedures for the Exchange of Information between the
Bodies of the Ministry of the Interior and the Customs Agency
through Access to Automated Information Systems includes the
use of AIS in its title%0.

- Instruction No. I-3 of 16 May 2024 on the Conditions and
Procedure for Organising, Maintaining and Accessing the
Electronic Register of Servicemen and Civilian Employees provides
for an Information System referred to as “Automated Human
Resources Management System”41.

- Rules for the Automated Information Systems in the
Sofia Municipality4? stipulate that AIS must be developed and
constructed to function as integrable components within the
phased establishment of the E-municipality, ensuring integration
where necessary and feasible.

37 Adopted by Decree of the Council of Ministers No. 50 of 15 February 2021,
Prom. SG. 14/17 February 2021.

38 Prom. SG. 26/30 March 2012.

3 Prom. SG. 79/08 September 2020.

40 Issued by the Minister of Finance and the Minister of the Interior, Prom. SG.
32/22 April 2016.

41 Jssued by the Minister of Defence, Prom. SG. 45/28 May 2024.

42 Adopted by Resolution No. 814 of Minutes No. 28 of 18 December 2008 of Sofia
Municipal Council.

541



MARCHEVA & TSONEVA - BULGARIAN REPORT

3.3. Infrastructures for Digital Data Management

In addition to general and sectoral legislation on e-
Government, there are several other automated systems for data
storing and sharing.

Art. 15d of the Access to Public Information Act*3 provides
that the Ministry of e-Government shall establish and maintain an
Open Data Portal*. The Open Data Portal is a unified, central, web-
based public information system designed to publish and manage
reusable information in an open, machine-readable format,
complete with associated metadata. It is established to ensure that
public sector organisations in Bulgaria fulfil their obligations under
Directive (EU) 2019/1024 of the European Parliament and of the
Council of 20 June 2019 on open data and the re-use of public sector
information, amending Directive 2013/37/EU of 26 June 2013. The
procedure for, and manner of, publishing the respective public
information are determined by a regulation adopted by the Council
of Ministers?.

Further, in accordance with the requirements of Directive
2007/2/EC of the European Parliament and of the Council of
14 March 2007, establishing an Infrastructure for Spatial
Information in the European Community (INSPIRE), and with Art.
12, para 4 of the Spatial Data Access Act*, the Ministry of e-
Government has developed and maintains a National Spatial Data
Portal (INSPIRE)#. The portal is robust and user-friendly, offering
quick access to all available content of the spatial data sets in a
machine-readable format, as specified by the Directive and national
law. It allows Bulgarian public administration authorities
responsible for collecting, creating, maintaining, and disseminating
spatial databases, as well as providing public services, to have
shared access to the spatial information datasets they manage and
the statutory services related to them. The national portal is linked
to the INSPIRE geoportal.

43 Prom. SG 55/7 July 2000.

44 See https:/ /data.egov.bg/, accessed 30 July 2024.

45 Regulation on Standard Conditions for the Re-use of Public Sector Information
and for its Publication in Open Format, Adopted by Decree of the Council of
Ministers No. 147 of 20 June 2016 (Prom. SG 48/24 June 2016).

46 Prom. SG. 19/9 March 2010.

47 See https:/ /inspire.egov.bg/, accessed 30 July 2024.
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Another important data infrastructure is the RegiX inter-
registry exchange*® environment, established in 2014. The RegiX
inter-registry exchange enables automated connections among
Bulgarian administrative authorities and the registers and
information systems they manage. This inter-registry exchange
system offers access to registers via a central component, ensuring
compliance with interoperability and data exchange requirements.
In 2017 by a Council of Ministers’ decision,*® the government
implemented measures to reduce the administrative burden on
citizens and businesses by eliminating the requirement to submit
certain official certification documents in paper form. Technically,
the interconnection of the information systems was enabled and
facilitated by the inter-registry exchange environment (RegiX).
Several certification services were included, enabling the public
administration to conduct register queries and automatically
retrieve data electronically from various registers, such as the
Register of the Population®, the National Register of Bulgarian
Personal Documents,®® the Joint Register of Foreigners®?, the
Register of Institutions in the Preschool and School Education
System??, the Register of completion records for primary education,
secondary education, and vocational qualifications®, the BULSTAT
Register®, the Property Register®0, the Commercial Register?’, the

48 See https:/ /info-regix.egov.bg/public, accessed 30 July 2024.

49 Decision issued by the Council of Ministers No. 338/23 June 2017.

50 Established under the Civil Registration Act (Prom. SG. 67/27 July 1999).

51 Established under the Bulgarian Personal Documents Act, Prom. SG. 93/11
August 1998.

52 Established under the Foreigners in the Republic of Bulgaria Act, Prom. SG.
153 /23 December 1998.

53 Established under the Pre-school and School Education Act, Prom. SG. 79/13
October 2015, in force from 01 August 2016.

5¢ Regulation No. 8 of 11 August 2016 on Information and Documents for the Pre-
school and School Education System for Documents Issued after 1 January 2007,
Prom. SG. 66/23 August 2016.

5 Established under the BULSTAT Register Act, Prom. SG. 39/10 May 2005. The
BULSTAT register is an integrated electronic centralised register, maintaining a
national data base of non-profit legal entities, joint-venture partnerships, free-
lancers, artisans, foreign corporations, or their branches operating in Bulgaria,
etc.

5 Established under the Cadaster and Property Register Act, Prom. SG. 34/25
April 2000.

57 Established under the Commercial Register and the Non-profit Legal Entities
Register Act, Prom. SG. 34/25 April 2006.
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Register of Obligations to the Customs Administration®, and the
Register of Administrators and Personal Data Processors who Have
Appointed Data Protection Officers®®. The Minister of e-
Government oversees the Register of Registers, which catalogues
the registers and databases of primary data controllers. This
register of information is maintained as part of the Integrated
Information System of the State Administration.

Another decision by the Council of Ministers of 2017
mandated that by 1 September 2017, all administrative authorities
in Bulgaria had to update their electronic document exchange
systems to comply with a joint technical protocol approved by the
Chairman of the State Agency for Electronic Government®. An
Electronic Messaging Environment (EME) was implemented to
streamline document management and flow within the entities of
the public administration. For administrations without the
technical resources to join the EME, the State Agency for Electronic
Government has provided an alternative temporary solution for
electronic document exchange: the Secure Electronic Service
Systemo®L.

The Ministry of e-Government’s project “Cloud e-services
for the Administration” is also noteworthy®2. The project aims to
implement an automation platform on the State Hybrid Private
Cloud to reengineer and automate work processes in central,
regional, and municipal administrations. It will integrate with
centralised e-Government systems and the specialised systems of
administrative bodies and create a catalogue of automated e-
Government services. The project will analyse, optimise, and
automate work processes in two phases: one for central and
regional administrations, and another for municipal
administrations, including the Municipality of Sofia.

The government is further developing an Information
System for Centralised Construction and the Maintenance of

5 Regulation No. H-9 of 7 November 2018 on the Registers Maintained by the
Customs Agency, issued by the Minister of Finance, Prom. SG. 94/13 November
2018.

5 Established under the Protection of Personal Data Act, Prom. SG. 1/04 January
2002.

60 Decision issued by the Council of Ministers No. 357/29 June 2017.

61 See https:/ /edelivery.egov.bg, accessed 30 July 2024.

62 See https:/ /egov.government.bg/wps/portal / ministry-
meu/home/ programs.projects/ projects.progress/cloud-e-service, last accessed
30 July 2024.
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Registers®. This system aims to automate and optimise processes,
reducing data duplication and inconsistencies across different
administrative bodies” registers. It will enhance interoperability,
control, and monitor data access and dissemination through the
implementation of an Interoperability Reference Architecture.

3.4. The Legal Framework for Information Exchange in
Public Administration

As the above measures on public data infrastructure show,
data exchange is mandatory for state and local government
institutions. The wunified electronic communication network
(EESM) is designed to integrate the corporate networks of
ministries, departments, and local administration into a cohesive
national information infrastructure while maintaining their
information independence, autonomous management, and
preventing unregulated access to transmitted information. EESM
supports simultaneous transmission of data, voice, and video with
guaranteed quality.

In the Republic of Bulgaria, numerous laws address data
exchange within public authorities and between the executive and
the judiciary. The legislation primarily facilitates free data exchange
among public bodies and institutions, rather than focusing on
detailed legal procedures. For example, Article 106, paragraph 6 of
the Civil Registration Act®* stipulates that data from the Unified
System for Civil Registration and Administrative Service of the
Population (USCRASP) is provided free of charge to all providers of
electronic administrative services in Bulgaria. Additionally, Chapter
4 of the BULSTAT Register Act® details the interaction between the
BULSTAT register and other registers, information systems, and
government departments and agencies.

In certain instances, public administration departments
coordinate their interaction and data exchange through joint
secondary legislation, such as Instructions No. I-3 of 26 October 2017
on the Interaction and Exchange of Information Between the
National Revenue Agency and the Ministry of Employment and

63 See https:/ /e-gov.bg/wps/portal/agency/all-projects/ projects-
DAEU/ projects-opdul/ project %20developing %20raos %20and %20iscipr,  last
accessed 30 July 2024.

64 Prom. SG. 67/27 July 1999.
6 Prom. SG. 39/10 May 2005.
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Social Policy%. In other cases, information exchange is managed
through mutual collaboration agreements.

For example, a centralised digital data management
infrastructure, based on virtualisation, hosts the servers for the
National Revenue Agency’s information systems. The NRA utilises
interfaces to exchange data with other public authorities, involving
connections between databases and servers. Information exchange
with other public bodies is conducted according to agreements for
interaction with external organisations, which include various
procedures and rules governing data exchange between the NRA
and other institutions or organisations.

4. Public Authorities’” Reliance on Algorithmic
Automation in Daily Operations

In general, public administration in Bulgaria does not rely on
algorithmic automation or Al in its daily operations. The
algorithms used in their daily activities or interactions have rarely
been publicised. This statement is made on the basis of the answers
given to the authors by major Bulgarian government bodies and
administrations.

To accurately and diligently answer the questions in the
questionnaire, we conducted a preliminary survey and submitted a
request for access to public information under the Access to Public
Information Act®”. According to this act, public information
encompasses any information related to life in society in the
Republic of Bulgaria, enabling citizens and entities to form their
own opinions on the activities of the public bodies required to
provide such information. The request asked relevant authorities to
supply public information addressing the questions in the
questionnaire.

26 out of 29 authorities granted us full access to their
information, while three authorities refused us access on the
grounds that the requested information was classified. Only five of
the authorities that granted access answered positively and stated
that they use algorithmic automation or algorithmic technologies.
Neither of them returned a reply stating they currently use Al Still,
most of them indicated that they are obliged by law to create, keep,

% Jssued by the Minister of Finance and the Minister of Labor and Social Policy,
Prom. SG. 88/3 November 2017.
67 Prom. SG. 55/7 July 2000.
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use, and maintain information systems and registers, where
information is accessible, and presented in formats that are machine
readable, with ensured interoperability and the possibility of
integration with the interface for the exchange of information.

A possible explanation for the large discrepancy between
positive and negative replies concerning the practical use of
automated algorithms may be the varying degrees of sector-specific
aptitude to apply such algorithms and the disparity of the
respondents (mostly ministries, only one municipality, and few
government agencies). However, the lack of a clear and uniform
understanding of the term “algorithmic automation” could also be
a plausible explanation.

This lack of definition or commonly accepted understanding
of what algorithmic automation systems or other similar concepts
mean makes it possible that even at the moment public
administrations practically use algorithms in their daily work
without being legally obliged to disclose their use, logic, and
mechanism. In its end, this imperils transparency and
accountability of the public administration for the use of automated
algorithms and/or Al This regulatory gap is expected to be filled
by the new Al Act.

The digital transformation of the public administration in
Bulgaria appears to be taking place in stages and seems to be
lagging behind more technologically advanced countries. Bulgaria
is making strides in integrating algorithmic automation into public
administration, though the levels of adoption and sophistication of
this technology may vary. At this point, the focus is on efficient e-
Government with smooth electronic communication between
administration and citizens/businesses, swift and flawless digital
administrative services, and secure and stable databases and
registers with seamless operational compatibility between them.
Efforts to enhance e-government services, as demonstrated above
in section 2, aim to increase the efficiency of the public authorities
through the automation of various administrative processes like
issuing documents, processing of applications for permits and
licences, managing public records, conducting compliance checks,
and providing online services to citizens and businesses. It is
expected that the next phase of customer service will involve the
use of chatbots and automated response systems to handle
customer inquiries. Thus, levels of automation should shift from
technologies that help the administration do away with low-
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valued, manual and routine work to technologies that assist
humans make decisions and carry out more complex and abstract
tasks or finally replacing humans in the decision-making process.
What follows describes the current and prospective uses of
algorithmic automation and Al by the Bulgarian administration.

4.1. Current Uses

There are already some notable examples of algorithmic
automation in Bulgarian public administration.

For instance, the National Revenue Agency employs
automated systems to identify discrepancies®®, monitor compliance
with tax laws, streamline processes, and improve the accuracy of
tax-related operations and fraud detection. A specific software
carries out automated analysis of requests for tax refunds, distant
electronic audits®® as well as automated processing of debtor
identification, facilitating the issuance of preservation orders at the
debtor’s employer. In its reply, the Agency reported it does not
use currently Al-driven technologies, but added that steps are
being taken to integrate Al to automate information provision and
respond to inquiries from citizens and businesses. Ongoing efforts
are focused on incorporating Al into specific business processes
within the NRA.

The Ministry of Regional Development and Public Works
maintains centralised electronic registers - such as the National
Population Database, the National Electronic Register of Civil Status
Acts, the Register of Unique Civil Numbers, and the National
Classifier of Permanent and Present Addresses - that operate at
national level operate in full compatibility. They use hi-tech
technologies and largely rely on algorithmic automation.

The Ministry of Interior declined to disclose information
about their use of Al and algorithmic technologies in their daily
operations, stating that this information is classified. Nevertheless,
it is evident that their officials and administration heavily rely on
such technologies. In July 2023, Bulgaria ratified the Agreement
between the Parties to the Police Cooperation Convention for

68 https:/ /nra.bg/wps/portal /nra/actualno/nap-preduprejdava-firmi-s-
golemi-materoalni-zapasi.

69 https:/ /pronewsdobrich.bg/izkustven-intelekt-vrashta-sumi-bez-nuzhda-ot-
reviziva-i-nasochva-nap-kam-riskovi-igrachi-p169994.

70 https:/ /www .segabg.com/hot/ category-economy/nap-ryazko-uvelichi-
zaporite-vurhu-zaplati-i-pensii-na-dluzhnici.
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Southeast Europe on the Automated Exchange of DNA Data,
Dactyloscopic Data and Vehicle Registration Data’!. This
agreement includes various automated systems such as the AFIS
database, a fully automated online search procedure, and
automated searching and comparison of DNA profiles.

At the beginning of 2024, the Energy and Water Regulatory
Commission started using a specialised software model for energy
market analysis. This is an Al-enabled analytical tool, which detects
suspicious transactions and alarms for possible market
manipulation in the energy markets. The model is designed to
ensure the swift and accurate detection and investigation of
potential abuses by market participants on natural gas and
electricity exchanges.

In recent years the Bulgarian government has been mainly
concerned with “digital identity” for citizens, businesses, and
government agencies as it is crucial in supporting digital
transformation, improving security and enhancing user
experiences when accessing both public and private services in the
digital age. The Ministry of e-Government has introduced a variety
of technologies and policies designed to establish and verify
identities in digital spaces. Digital identities began to be used across
different systems and in various public and private sectors,
including e-Government services, online banking, e-healthcare, e-
commerce, etc.

The level of use of algorithmic technologies and Al by the
Police and Security sector in Bulgaria is not publicly verifiable, as
this information is deemed classified. However, considering
Bulgaria’s participation in EU and international police cooperation
and its integration with systems like the Automated Fingerprint
Identification System “EURODAC” and the AFIS database, it can
be inferred that Bulgarian police authorities employ facial and
biometric recognition technologies, along with other advanced and
Al-driven technologies.

Certain cities in Bulgaria have adopted smart traffic
management systems that utilise algorithms to optimise traffic flow
and reduce congestion. Other cities also plan to implement systems
with hundreds of smart video cameras and employ Al for traffic
control. The Sofia Municipality Council is considering the use of Al-

71 Prom. SG. 58/7 July 2023.
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driven devices to control and monitor the condition of the
municipality’s roads.

The digitalisation of healthcare records and automations of
some aspects of healthcare management are currently in progress.
These steps will improve patient’s electronic health dossier
management and support diagnostic processes.

4.2. Future Administrative Integration in an AlI-
Empowered World

Three government ministries are preparing to implement Al
in their operations soon’?. The Ministry of Education and Science
will build high-tech, AI equipped classrooms, enhancing
connectivity and educational tools to foster an advanced learning
environment. The Ministry of Employment and Social Policy plans
to develop a platform with adaptive-analytical software capable of
learning, processing, and analysing data related to social and
solidarity economy. Meanwhile, the Ministry of Health is set to
create a National digital platform for medical diagnostics,
leveraging Al to enhance the accuracy, speed, and accessibility of
healthcare services.

In March 2024, the Bulgarian Institute for Computer
Sciences, Artificial Intelligence and Technologies (INSAIT)
unveiled BgGPT, the first open language model specifically
adapted to the Bulgarian language. Designed to serve the needs of
the Bulgarian government, science, business and all Bulgarian
citizens, BgGPT represents a significant step in the country’s Al
strategy”3. INSAIT has a large-scale strategy for the development
and implementation of artificial intelligence in Bulgaria, working
closely with private entities and public bodies, including the
National Revenue Agency (NRA), which provide data to train the
model.

BgGPT is built on the open-source Mistral-7B model,
allowing Bulgarian companies and institutions to implement Al
with minimal costs, in stark contrast to the substantial expenses
associated with proprietary models. INSAIT has encouraged public

72 This was announced in February 2024 by the Minister of e-Government in a
written response to a parliamentary inquiry regarding the integration of Al in
the public administration. See
https:/ /www.parliament.bg/bg/topical_nature/ID/60019, accessed 31 July
2024.

73 See https:/ /bggpt.ai/, accessed 31 July 2024.
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authorities to adopt BgGPT, making it likely that Bulgarian citizens
will soon interact with AI when engaging with the NRA and
municipal administrations”4.

The National Evaluation and Accreditation Agency”>,
responsible for monitoring the quality in higher education
institutions and scientific organisations, is developing an artificial
intelligence chatbot to function as an intelligent search engine for
information related to the agency’s activities. This chatbot will
make information about the assessment and accreditation
procedures for higher education institutions and scientific
organisations more accessible. The planned technologies are
categorised as “ Al-driven technologies” and their development has
been outsourced.

Currently, pilot projects are being explored within the Sofia
Municipality =~ administration to implement algorithmic
technologies for enhancing internal work processes. These
technologies are utilised in the Architecture and Urban Planning
Department through the Unified Information System for issuing
administrative acts and providing information to users via the
Viber channel.

In May 2024, the Bulgarian government approved an
agreement to be signed between the Republic of Bulgaria and the
International Bank for Reconstruction and Development where the
Bank will consult the government specifically on the digital
transformation of the public sector.

4.3. Software Development and Training

In developing such measures, Bulgarian public authorities
rely mainly on private bodies with recognised expertise in the
software development and engineering. For instance, the entire
infrastructure for digital data management was developed by
private IT companies through public procurement contracts. The
Open Data Portal was created by Finite Software Systems EOOD,
the National Spatial Data Portal (INSPIRE) was developed by
MAPEX AD, and the RegiX inter-registry exchange environment
was established by TEHNOLOGIKA EAD?”¢. The Al software for
combating fraud on the natural gas and electricity exchanges was
developed jointly by a team of IBM - “IB ES - BULGARIA” EOOD

74 See https:/ /bnr.bg/post/101955825, accessed 31 July 2024.
75 See https:/ /www.neaa.government.bg/en/, accessed 31 July 2024.
76 On both these registries, see above section 3.3.
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and the Energy and Water Regulatory Commission””. The National
Assessment and Accreditation Agency, which is planning to
implement an Al-powered chatbot to function as an intelligent
search engine for information related to the agency’s activities,
contracted an independent contractor for developing the chatbot”8.

All government agencies in Bulgaria provide essential
training to their staff employees on the use of various technologies.
The Regulation on the Minimum Requirements for Network and
Information Security” mandates that all entities under its
jurisdiction ensure, through internal rules and instructions, that
employees involved in relevant processes and activities possess the
necessary qualifications, knowledge, and skills to fulfil their
responsibilities. This is to minimise the risk of incidents, whether
intentional or unintentional.

For example, in the first six months of 2024, staff at the
Ministry of Finance successfully completed training on the
following topics:

- Collaborative working in a digital environment;

- Information and Media Literacy;

- Fundamentals of Remote Sensing and GIS, High Value
Data Processing;

- New technologies in management - blockchain;

- New technologies in management - Al and machine
learning;

- New technologies in management - the world of data;

- Cybersecurity: Trojan horse and social engineering;

- Social networks in the public sector - creation and
governance;

- Protecting privacy in a digital environment;

- Interactive video and online presentations with Prezi;

- Introduction to Information and Cyber Security (for non-IT
experts).

In April 2022 the Minister of Education and Science officially
established the terms and conditions for attaining Al expertise in
Regulation No. 6 of 7 April 2022 concerning the Acquisition of
Qualifications in the Profession “Artificial Intelligence

77 On this software, see above section 4.1.

78 See above section 4.2.

79 Adopted by Decree of the Council of Ministers No. 186 of 26 July 2019, Prom.
SG 59/26 July 2019.
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Programmer”8°. The National Agency for Assessment and
Accreditation regularly organises training for its employee to
enhance their knowledge of new technologies and particularly how
to make full use of their access to the registers of the National
Centre for Information and Documentation (NACID).

5. Legal Requirements for AI Use to Protect Individuals
and Ensure Accountability in Public Administration

To this moment, there is no public awareness or attention in
Bulgaria for the possible threats automated algorithms may create
for fundamental rights and democratic society. There are no
overarching legal requirements concerning privacy, impact
assessments, transparency duties, the right to access codes, etc., that
apply to the reliance on algorithmic automation/Al by public
administration. Instead, the requirements for reliance on
algorithmic automation/ Al are dispersed across various legal acts
and refer predominantly to the quality of datasets, protection of
personal data, cybersecurity, and security of the systems and their
contained data.

There are substantial rules in both EU and national law
governing the security of the information systems and the integrity
of the data they contain. These legal safeguards ensure the accuracy
and completeness of information, preventing alteration or
tampering, and maintaining consistency throughout its lifecycle.
Authentication requirements prevent unauthorised access.
Additionally, the systems’ security is bolstered by comprehensive
technical standards and mechanisms for reporting incidents. The
network and information systems must be reliable and consistently
execute their intended functions without any failures.

Bulgarian anti-discrimination law prohibits all forms of
direct and indirect discrimination, implicitly covering the use of
algorithmic technologies and AI by public administration.
However, there are no specific legal provisions to ensure that these
technologies are not used in a discriminatory manner.

An important, though non-consolidated, governing
principle can be found in the repeated pattern of some laws to
protect individuals in case of automated data processing. It refers
to the legal obligation to ensure human intervention. This can be

80 Issued by the Minister of Education and Science, Prom. SG. 31/19 April 2022.
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traced to several Bulgarian legal acts, not all of them relevant to the
activity of the public authorities. In a broader perspective, concerns
about human rights and the need for greater awareness of
individuals” vulnerability when their personal data are subjected to
automated processing have already been raised with the Council of
Europe’s Convention for the Protection of Individuals with regard
to Automatic Processing of Personal Data’l. The Convention
defines “automatic processing” as operations carried out wholly or
partly by automated means, including data storage, logical and/or
arithmetic operations on data, data alteration, erasure, retrieval, or
dissemination - all without human intervention.

The Bulgarian PPDA® aligns with Regulation (EU)
2016/ 679 (GDPR) by requiring personal data controllers to notify
data subjects about automated decision-making, including
profiling (Article 12 GDPR). It also mandates that they provide
information on the logic behind profiling and its intended
consequences for individuals (Article 13, paragraph 2, letter f,
GDPR) when processing large databases. Furthermore, data
controllers must take appropriate measures to safeguard the rights,
freedoms, and legitimate interests of data subjects, including the
right to human involvement and the ability to express their views
and challenge decisions based on the automated processing of
personal data (Article 22, paragraph 3, GDPR). Article 52 PPDA
prohibits making decisions based solely on automated processing,
including profiling, if such a decision causes adverse legal
consequences or significantly affects the data subject. Exceptions
are allowed when provided for by European Union law or the
legislation of the Republic of Bulgaria if there are adequate
safeguards for the rights and freedoms of the data subject. At the
very least, human intervention must be included in the decision-
making process. Automated decision-making should handle
personal data in a way that protects the rights, freedoms, and
legitimate interests of the data subject. The data subject has the right
to receive information about the processing, express their opinion,
receive an explanation of the decision, resulting from this
processing, and appeal the decision. Profiling that leads to
discriminating against individuals based on categories of personal
data is expressly prohibited by law. In addition, Article 64 of PPDA

81 Ratified by Bulgaria on 18 September 2002, in force from 1 January 2003.
82 Prom. SG. 1/04 January 2002.
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mirrors Article 35 of the GDPR. It mandates that where a type of
processing, in particular when using new technologies, and
considering the nature, scope, context, and purposes of the
processing, is likely to pose a high risk to the rights and freedoms
of individuals, the controller shall, prior to the processing, assess
the impact of the envisaged processing operations on the protection
of personal data. This is known as a data protection impact
assessment.

Bulgarian consumer protection law also has already adopted
this concept, requiring prior consent from the consumer whenever
a supplier of financial services uses automatic calling systems
without human intervention®3.

Furthermore, under Art. 226a of the Electronic
Communications Act, companies providing public electronic
communication services must notify the end user in advance that a
preliminary risk assessment will be conducted through automated
processing. They must also inform users of their rights to request
human intervention in the process, express opinions and challenge
decisions made by automated means.

In accordance with the Employment Code (Art. 107h,
paragraphs 11 and 12), in the cases of telework assignment and
reporting through information systems for algorithmic
management, the employer is obliged to provide the employee with
written information on the type and volume of work-related data
to be collected, processed, and stored in it. The employer is further
obliged to provide the employee with written information on the
decision-making process. Upon the employee’s written request, the
employer or a designated official reviews the decision made by the
algorithmic management system and notifies the employee of the
final decision. The concept of algorithm management is relatively
new to Bulgarian legislation. It deals with the reasonable limits of
the employer’s control over the employee’s work and the
guarantees for human intervention in the decision-making process
when it impacts significantly on an employee’s rights and interests.

Generally, automated data processing does not release the
administrative authority from its obligation in this matter. For
instance, the Civil Registration Act? provides that the automated
processing of an individual’s data does not mean that the institutions

83 See for instance Article 17, paragraph 1, item 1 of the Distance Marketing of
Financial Services Act, prom. SG. 105/22 December 2006.
8¢ Prom. SG. 67/27 July 1999.
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are no longer responsible for preparing and sending the civil
registration documents (Article 115, paragraph 4).

The expressions “human interference” or “human
intervention” in relation to automation systems used by public
administration have not been introduced yet in Bulgarian
administrative law. The Administrative Procedure Code®> lacks
general provisions for recognising the results of automated systems
used by public administration and does not mandate human
intervention when these systems or databases are employed to
issue official certificates or make decisions. There is no case law to
indicate how the public administration or courts would handle
individual requests for human intervention or a review of output
processed by automated systems. It should be emphasised that the
Bulgarian administrative law lacks general provisions to deal with
automated administrative acts and decisions taken by the
authorities based solely on automated systems. This creates legal
uncertainly about the application of the general principles of the
Administrative Procedure Code in case of automated decision-
making. A principle of primary importance here is the accessibility,
publicity and transparency principle, which commands
transparency, authenticity and thoroughness of the information in
the administrative proceedings (Art. 12, para. 1). In addition, it is
also not clear in these situations how the administrative bodies will
perform their obligation to ensure cooperation with, and
information for, the persons concerned (Art. 28), to enable them to
examine the documents of the administrative dossier and express
their opinion on the collected evidence (Art. 34). The boundary
between decisions made de jure solely by automated systems and
decisions made de facto by automated systems may become blurred
and uncertain.

The lack of legal regulation of automated decision-making
by the public authorities, the lack of transparency on the levels of
interactions between automated systems and humans in the
administrative procedure, and the lack of easily accessible, low-
priced, effective redress mechanisms, pose the risk of a “black box”
administration committing illegal and arbitrary acts, bluntly
demonstrating its predominance and shifting a disproportionate
burden on disadvantaged citizens and legal entities. Automated
systems rely on data and algorithms. Injustice may result from

85 Prom. SG. 30/11 April 2006.
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wrong or incomplete data as well as from the biased or faulty
design of the algorithm. However, injustice may arise from human
error in poor and incompetent judgment regarding when and to
what extent the government agency should rely on automated
systems, and how much human intervention is needed in the given
case.

Furthermore, since the use of algorithmic technologies and
Al by the police, for example, is treated as classified information or
a national security issue, there may reasonably be concerns that no
effective protection and remedies may be in place for individuals’
privacy, with no procedures ensuring the quality of datasets and no
transparency obligations incumbent on the police.

Relevant regulatory bodies, such as the Consumer Protection
Commission, the Commission for the Protection of Personal Data,
and the Commission for Protection against Discrimination, can be
important stakeholders in the process of explaining to citizens how
Al is used and how it affects their fundamental rights. For instance,
the Commission for the Protection of Personal Data issued a
statement informing the users of the social networks Facebook and
Instagram that Meta Platforms Ireland Limited (Meta) plans to start
using their posts, photos, descriptions (including profile photos of
non-public profiles), and comments to develop, train and improve
Meta’s artificial intelligence (AI) service. The Commission also
provided guidance and instructions on how to object if users do not
want their posts, images, and comments to be used for this purpose.

Bulgarian law does not recognise algorithmic codes as
administrative documents. Additionally, the survey conducted by
the authors by means of the Access to Public Information Act
revealed that almost no public bodies or administrations consider
algorithmic codes to be administrative documents. An interesting
view was expressed by Sofia Municipality in its reply to this
question. They defined the algorithmic code as a text, describing the
rules of operation of an algorithm. Based on this definition, the
reply assumed that the code could be treated as a document, which
can be read, reviewed, changed, copied and distributed. The reply
also made clear that the algorithmic code as a document is not
sufficient to fully understand the algorithm.
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6. Bringing Complaints against the Automated State

So far, the most conspicuous litigation against the reliance by
the public authorities on algorithms concerns the complaints
brought by drivers against the Ministry of the Interior to challenge
electronic traffic tickets under the Administrative Offences and
Administrative Penalties Act.8¢ These tickets are generated by
automated systems, such as speed cameras or other traffic
enforcement technologies, which detect traffic violations and issue
penalties automatically, without human intervention at the time of
the offence or at the time the penalty document is drafted. In these
cases, the offence is detected and recorded by an automated
technical device or system, which then issues the electronic penalty
without involving a traffic control authority (Article 189 and § 1,
item 63 of the Road Traffic Act?).

Under the Road Traffic Act, an electronic ticket serves as a
means of imposing an administrative penalty on individuals who
have violated traffic rules. This type of ticket is not applicable for
offences that entail a driving ban or deduction of control points. The
law expressly specifies that the electronic ticket is issued without
the presence of either the control authority or the offender. This
streamlined process deviates from the general administrative
penalty procedures, which typically involve an offence detection
report drawn up in the presence of both the offender and the
control authority, followed by a separate act which imposes the
administrative penalty. The Road Traffic Act allows for a simplified
procedure, where a single document - the electronic ticket -
functionally replaces the two documents normally required for
imposing an administrative penalty.

Case law classifies electronic penalty tickets entirely as
products of Al. The process is described as a technology, which
captures the offence and transmits it electronically to another
system, which then issues the electronic ticket. Relevant data is
drawn from the centralised Road Traffic Control system. Both the
detection of the offence and the issuance of the penalty act are fully
automated, occurring without the involvement of the control
authority.

The electronic penalty ticket is considered an electronic
statement, produced by a machine and technical devices rather

86 Prom. SG. 92/28 November 1969.
87 Prom. SG. 20/5 March 1999.
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than by a legal entity. For the first time, Bulgarian legislation grants
technical devices the authority to perform functions typically
associated with an administrative sanctioning authority®2.

Electronic penalty tickets are often challenged in court for
the lack of a document’s essential elements, namely the signature
of a control authority and an issue date. Tickets can be challenged
before the district general court where the road offence took place.
This first-instance decision can be further appealed before the
respective administrative court.

Bulgarian case law on electronic tickets indicates that while
the law treats the electronic ticket as both the act reporting the
offence and the act imposing the penalty in terms of legal effect, it
does not apply the same requirements for form, content, details,
and issuance procedures as those detailed in the Administrative
Offences and Administrative Penalties Act. Pursuant to the Traffic
Road Act, the electronic ticket must include information about the
territorial structure of the Ministry of the Interior where the
violation was detected, the location, date, exact time of the offence,
vehicle registration number, vehicle owner, offence description,
relevant legal provisions, the amount of the fine, the payment
period, and the bank account for voluntary payment. Those
exhaustively listed particulars of the electronic ticket do not include
the signature of a control body or the date of issuance. Therefore,
courts do not consider the absence of these items as a material
procedural irregularity.

The law explicitly states that photographs, video recordings
and printouts taken by technical means or recording of the date, the
exact time of the offence, and the vehicle registration number are
material evidence in administrative proceedings. This provision
ensures a high degree of confidence and security in offence
detection.

Another aspect of the litigation regarding electronic tickets
concerns their applicability based on whether the offence was
detected and recorded by a stationary or mobile technical device®.

The electronic penalty ticket is legally defined as an
electronic statement, recorded on paper, magnetic or other
medium, created by an administrative information system on the
basis of data received and processed by automated technical

88 Decision No 1147 of 27 July 2023 of Varna District Court case No 2214 /2023.
8 Interpretative decision No. 1/26 February 2014 of the Supreme Administrative
Court, interpretative case No. 1/2013.
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devices. The Supreme Administrative Court describes the
electronic ticket as an act that encompasses both offence detection
and sanction functions. This significantly limits the ability of either
the vehicle owner, or the designated offender, to contest the
findings at the moment the offence is detected and recorded.

The question the Supreme Administrative Court had to
answer was in which cases the simplified short-track procedure
applies depending on whether the offence is detected by
“stationary” or a “mobile technical device”. A stationary technical
device is one that is pre-positioned and permanently fixed on the
road, whereas mobile technical devices are those attached to the
vehicle of the traffic control authorities. The court returned a
decision that the simplified procedure applies only when the road
offence is detected and recorded by a stationary automated
technical device operating in an automatic mode without the need
for control authority intervention®. In cases where mobile technical
devices, operated directly by a control authority, the electronic
ticket procedure is not applicable. Instead, the general procedure
for drawing up an administrative offence report and issuing a
penalty decision must be followed. It is important to make clear that
legislative changes were made after the decision of the Supreme
Administrative Court and electronic penalty tickets can now be
issued for road traffic offences detected using mobile cameras, but
the law’! allows this restrictively with many additional
requirements imposed.

An interesting subset of cases involves references to Al,
shedding light on how courts perceive Al technology. These cases
pertain to legal counsel remuneration fees in instances where the
case is straightforward in terms of facts and law®2. When
determining the fee amount, courts point out that the statement of
claim was templated, standardised and repeatedly used by the legal
counsel, largely consisting of copy-paste citations of laws, and
lacking in innovation or creativity - something that could be

0 1d.

91 Regulation No. 8121z-532 of May 12, 2015 on the conditions and procedure for
the use of automated technical means and systems for control of road traffic rules
(Prom. SG. 36/19 May 2015).

92 Order of Sofia Regional Court, dated 15 October 2023, in private civil case No.
53612/2023; Decision No. 4238 of Sofia Regional Court, dated 10 March 2024, in
civil case No 23961/2023.
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produced by artificial intelligence and automatically generated
algorithms.

Apart from these examples, there is still no caselaw in
Bulgaria relating to proceedings brought by personal data subjects
contesting decisions based solely on automated processing that
significantly affect their rights. This may be related to the fact that
there is still little awareness in Bulgaria about the need to develop
transparency mechanisms and to make easily accessible,
inexpensive and efficient remedies available to make good the
negative effects of automated systems and/or Al

7.  Scholarly Debates

Bulgarian administrative law scholarship lags behind in
contemporary academic debate on the digital state and still has not
approached the legal treatment of automated decision-making by
the public administration. Bulgarian legal doctrine has barely
touched upon the issues of automated algorithms and Al There are
only a few articles introducing the basic concepts of Al-driven types
of technology, sketching out the issues to be discussed mainly from
the perspective of employment law and intellectual property law®.

There is no debate whatsoever in the Bulgarian legal
scholarship on the liability for harm resulting from the use of Al or
algorithmic automated technology, let alone its use by the public
authorities. The question whether the regime of fault-based or strict
liability is applicable in such cases would probably be answered in
favour of the latter. Certain features in the currently ongoing fourth
industrial revolution largely resemble the period of the first one
and recall the reasons for the expansion of strict liability in Europe
- the unprecedented development of technology that steadily
outpaces the means of safety, the almost unbearable burden for
proving fault thus leaving victims uncompensated, and situations
of loss in the absence of any fault, risk related arguments. The realm
of strict liability in Bulgarian law encompasses several regimes.

% 1. llieva, The rule of law and artificial intelligence, 3 Izvestiya, Journal of the
Economy University of Varna 210-226 (2020), at https://journal.ue-
varna.bg/uploads/20210218113923_1798896116602e51eb3cele.pdf, accessed 31
July 2024; V. Edjov, Artificial intelligence as a challenge to the law (15 May 2023), at
https:/ /news.lex.bg/ V13KycTBeHNAT-MHTEIEKT-KaTO-IIPEeAM3BIKATEICTBO-TIPENI-
npasoto/, accessed 31 July 2024; T. Tomov, Artificial intelligence and the
implications for the labour market, 4 Journal of Labour and Law (2024).
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Product liability may be considered suitable for harm caused by Al
technology but has the drawback of covering only cases of death,
personal injury, and property damages whereas Al triggered harm
may possibly result in invasion of privacy, discrimination,
infringement of dignity, and other fundamental rights. Perhaps an
Al-specific difficulty would be to establish the source of the harm
as Al devices become more and more interconnected and
autonomous in exchanging data and learning. Still another problem
may be to identify whether the “defect” comes from the
assignment, design, or development of the technology. The usual
hurdles with causation and vicarious liability for harm caused by
independent contractors should also be analysed for the specific
case of Al technology. The State and Municipal Liability for
Damage Act% also provides a state strict liability regime and the
municipalities for harm flowing from unlawful acts, actions or
inactions of their bodies and officials in the course of or in
connection with the performance of administrative activities.
Unfortunately, case law shows some uncertainty and confusion as
to the meaning of “administrative activity”, which some courts
interpret broadly to encompass any activity of public authorities,
while others limit it strictly to public governance activities.

8.  Conclusions

The above survey showed that, overall, the regulation of
algorithmic technologies and Al in Bulgaria is still in its infancy.
There have been no discussions or implementations of restrictions
on the use of specific technologies within particular sectors.
Additionally, Bulgarian society appears to be quite distant from
comprehending the risks and threats associated with the unchecked
use of technologies and Al in social life.

Most of the legal requirements that apply to reliance on
algorithmic automation/Al by public authorities stem from
fundamental principles and old-established norms, such as the
prohibition of discrimination, the protection of privacy, and the
safeguarding of personal data. The new technology-focused
regulations in Bulgarian law primarily aim to implement EU
legislation rather than creating a comprehensive legal framework

94 Prom. SG 60/05 August 1988.

562



ITALIAN JOURNAL OF PUBLIC LAW, VOL. 17 ISSUE 2/2025

that protects individual rights and enhances the accountability of
public authorities.

Yet, this does not mean that there are no uses of algorithmic
technologies and Al by the Bulgarian public administration.

Bulgaria has to adopt legislation setting the ground for an
open, transparent, inclusive and accountable public administration,
empowered by modern automated technology to reach tailor-
made, fair and just decisions for citizens and legal entities.

Based on the answers received by the authors from the
interviews with numerous Bulgarian government agencies and on
the overall analysis herein carried out, it can be assumed that the
sectors probably most affected by algorithmisation are tax
authorities, police offices, security services, traffic management,
and digital identity.
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The aim of this paper is to analyse the application of
algorithms and artificial intelligence (Al) in the daily work of public
administration in Croatia. The authors examine to what extent
Croatian public administration has been computerised and
digitalised and how long these processes have existed in Croatia.
The main research question is: in which areas and for what
purposes are the management of public affairs and the provision of
public services based on the use of algorithms and Al. First, the
strategic framework of the digitalisation of public administration is
discussed in order to show the goals that the central government is
trying to achieve. Then, the use of algorithms and Al in keeping
official public administration records (‘official records’) and issuing
certificates is analysed. In addition, the applicability of algorithms
and Al in the adjudication of administrative matters is assessed.
Lastly, the use of algorithms and AI in the management of
administrative court proceedings is also considered. The research
was conducted using the legal analysis method, teleological and
descriptive methods, and an analysis of the web portals and official
websites of administrative bodies in Croatia.
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1. Introduction

Over the last three decades, information and communication
technology (ICT) tools have significantly changed traditional social
relationships and the way society and the economy function. They
have accelerated the flow of communication, made information
more accessible, improved existing products and services and
created some new ones!. The tools of ICT have significantly
influenced the attitude of public administration toward citizens and
various social groups, especially the business community?. These
tools have led to a faster and now unstoppable transition from the
traditional handling of administrative tasks to the so-called e-
administration as a way of handling administrative tasks in the
future. E-administration encompasses the use of ICT in daily public
administration with the aim of improving its efficiency and cost-
effectiveness and increasing the quality of work. At the same time,
it contributes to the transparency of the work of the public
authorities as one of the fundamental values to be achieved in
modern society. As part of the concept of good governance, e-
administration implies not only the use of ICT tools in the daily
work of public servants and their e-communication with citizens
and other subjects, but also brings a qualitative change in public
administration oriented toward its users. The quality of
management in each country, and thus the success of public
administration in meeting the challenges of current economic and
social trends, depends to a large extent on the actual impact of the
use of the modern technological potential. Therefore, ICT tools play
an important role not only in the daily work of citizens and

1 J. Miller, Upravljanje informacijskom tehnologijom u suvremenim tvrtkama te
hrvatska poslovna praksa koristenja informacijskih tehnologija, 52: 5-6 Ekonomski
pregled 587 (2001).

2 L. Budin, O hrvatskom nazivlju u podrucju racunarstva i informacijske tehnologije,
1:1J. Comp. & Inf. Tech. 75 (1993).
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entrepreneurs but also in the work of the public authorities in
Croatia today?.

The use of ICT tools in the public administration follows the
trends of global technological challenges, computerisation,
digitalisation, and the application of Al in work processes. Al, as a
set of rapidly developing technologies, can bring a number of
benefits to a variety of economic and social activities*. As Al
improves forecasting, optimises workflows, helps allocate
resources to users, and personalises the services offered, its use can
contribute significantly to achieving the results that benefit society
and provide the economy with important competitive advantages.
The use of Al has proven to be particularly useful in the areas of
finance, home affairs, transportation, agriculture, public health
protection, protection of nature and environment, etc. The
application of Al is very broad and diverse and includes numerous
work processes such as machine translation, the creation of expert
systems and simulations, the use of robotics (kinesthetic Al), text
creation and ‘chatbots’, the creation of images, pattern or object
recognition, spatial analysis, data search, and automatic
programming, etc>.

The development of Al is based on so-called machine
learning, that is, on neural networks that enable these systems to
analyse a large amount of information, communicate with humans
via natural language, but also with inanimate systems, learn based
on experience, draw conclusions, behave adaptively, plan in a
complex way, etc. The functioning of Al is based on algorithmic
technologies increasingly being used in business, but also in public
administration®. This is because the algorithm can be expressed in

3 On this issue, see N. Vréek & A. Musa, E-uprava u Hrvatskoj: Izazovi transformacija
uprave u digitalnom drustou (2016).

4 Artificial intelligence is the ability of computers to perform operations
hrvatskog jezika (2015) 433.

5 For comment, see Hrvatska enciklopedija — mrezno izdanje (2013-2024), available at
https:/ / enciklopedija.hr/clanak/umjetna-inteligencija, last accessed 25 July
2024.

6 An algorithm represents a set of symbols and a general procedure for
systematically solving individual tasks from a certain class of mathematical
problems, such as Euclid’s algorithm for determining the greatest common
measure of two natural numbers, Eratosthenes’ sieve for determining prime
numbers or Gauss” algorithm for solving systems of linear equations. Initially,
the name “algorithm’ referred to the Arabic system of decimal notation, which
was introduced in Europe in the ninth century by al-Khwarizmi, from whose
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numbers and words, which makes it very suitable for performing
public administration tasks with the help of ICT”. However, unlike
the ability of humans to perform various functions simultaneously,
Al systems are usually specialised in performing a narrower range
of specific processes, which should be taken into account when
choosing this working method.

The aim of this paper is to analyse the application of
algorithms and Al in the daily work of public administration in
Croatia. The authors examine to what extent Croatian public
administration has been computerised and digitalised today and
how long these processes have existed in Croatia. The main
research question is: in which areas and for what purposes are the
management of public affairs and the provision of public services
based on the use of algorithms and AI. First, the strategic
framework of the digitalisation of public administration is
discussed in order to show the goals that the central government is
trying to achieve. Then, the use of algorithms and Al in the
management of official records and issuing certificates is analysed.
In addition, the applicability of algorithms and AI in the
adjudication of administrative matters is assessed. Lastly, the use of
algorithms and Al in the management of administrative court
proceedings is also considered. The research was conducted using
the legal analysis method, teleological and descriptive methods,
and an analysis of the web portals and official websites of
administrative bodies in Croatia.

2.  The Strategic Framework for the Informatisation and
Digitalisation of Public Administration

A systematic approach to the introduction of ICT tools in
Croatian public administration began in 2002 with the adoption of
the Strategy for Information and Communication Technology -
Croatia in the 215t Century. With this Strategy, the Government of

name it was derived. It was then applied to counting with Arabic numerals and
to arithmetic skills. Generally speaking, an algorithm is any general solution to
an equation to search for specific solutions. For example, the formula P=a? is an
algorithm for calculating the area of a square. The term ‘algorithm’” is broader
than the terms ‘formula’, “equation,” “criterion’, and others, because it includes
them all. See Hrvatska enciklopedija, sv. 1 (1999) 151; Hrvatski opéi leksikon (1996) 19;
Rjecnik hrvatskog jezika (2000) 16.

7 See J. Etscheid, Artificial Intelligence in Public Administration, in 1. Lindgren et alii
(eds), Electronic Government. EGOV 2019. Lecture Notes in Computer Science (2019).
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the Republic of Croatia defined the role of ICT in the future
functioning of public administration and confirmed its orientation
towards the development of the information society®. The
importance of computerisation in the work of public administration
increased over time, so that five years later the E-Croatia 2007
Programme was adopted, which aimed to create a system that
would enable citizens and entrepreneurs to communicate with the
state administration and use various services via the Internet®. The
Central State Office for E-Croatia was established as the central
body of the state administration responsible for designing,
monitoring, and evaluating public policies to develop the
information society. By 2008, a number of new e-services of the state
administration were developed and made available to users.
Furthermore, the Central State Portal was introduced as a single
point of access to public administration information, and significant
investments were made in the computerisation of administrative
matters and the digitalisation of official registers. The creation of
many applications that should help public administrations in their
work is usually entrusted to actors outside the public sector, who
have taken on the obligation to maintain them, ensure their high-
quality functioning, as well as to preserve and protect the data
stored. At the same time, efforts were made to train public servants
through various state-level training courses focused on the use of
ICT resources.

The systematic approach to the development and
implementation of ICT tools in the work of public administration
continued with the adoption of the Strategy for the Reform of Public
Administration for the period 2008-20111°. This Strategy aimed to
promote the use of these tools in order to improve the efficiency
and cost-effectiveness of state administration, increase the quality
of public services provided to individuals, and make state
administration bodies more accessible to citizens and
entrepreneurs. The Strategy was followed by the Strategy for the

8 Government of the Republic of Croatia, Information and Communication
Technology Strategy — Croatia in the 21st Century of 2002 (2002).

9 Program e-Hrvatska 2007, at
https:/ /rdd.gov.hr/UserDocsImages/ MURH_migracija %20s %20weba/ Arhiva
%20projekata/Operativni_plan_provedbe_Programa_e-
Hrvatska_2007_za_2006.pdf, accessed 25 July 2024.

10 Strategija reforme drzavne uprave za razdoblje 2008-2011, 8:2 Hrvatska javna
uprava 315-342 (2008).
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Development of Electronic Administration in the Republic of
Croatia for the period from 2009 to 2012, which defined the
framework and objectives of existing and new e-administration
activities, improved the communication networks of state
administration bodies, established a system for managing public
data and documents, and defined services to be implemented in the
form of e-administration'!.

In addition, the importance of providing fast and reliable
public services was confirmed by the Croatian Parliament in the
Public Administration Development Strategy for the period from
2015 to 2020'2. This was followed by the adoption of the E-Croatia
2020 Strategy, whose mission is to use ICT to improve the quality
of life of citizens, increase the competitiveness of the economy, and
provide society with high-quality electronic public services!. In
2021, the Croatian Parliament adopted the National Development
Strategy of the Republic of Croatia until 2030, which emphasised
that one of the strategic goals is the availability and efficiency of
digital administration. This is to be achieved by increasing the
number of automated and computerised processes, increasing the
availability of official records for public administration bodies,
increasing the availability of digital public services for citizens and
entrepreneurs, and taking into account the protection of personal
data'4. This Strategy aims to improve the legal framework that
regulates the impact of Al and ‘big data’ analysis on fundamental
human rights and ensures the protection of citizens and
entrepreneurs from all forms of discrimination.

The Strategy for Digital Croatia until 2032 is the latest act
supporting the aforementioned national strategies!®. This Strategy
envisages the application of advanced technologies such as 5G and
6G, Al machine learning, cloud computing, big data, and
blockchain technology in the public and private sectors over the

11 Strategy for the Development of Electronic Administration in the Republic of Croatia
for the period from 2009 to 2012, at
https:/ /rdd.gov.hr/UserDocsImages/ MURH_migracija %20s%20weba/ Arhiva
%20projekata/ strategija_e_Uprave_HRV_final.pdf, accessed 25 July 2024.

12 Public Administration Development Strategy for the period from 2015 to 2020
of 2015.

13 E-Croatia 2020 strategy, at
https:/ /www.nipp.hr/UserDocsImages/dokumenti/dok-nippa/Strategija_e-
Hrvatska 2020 _OCR.pdf?vel=1823370, accessed 27 July 2024.

14 National Development Strategy of the Republic of Croatia until 2030 of 2021.
15 Strategy for Digital Croatia until 2032 of 2023.
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next decade. It is also open to the implementation of disruptive
technologies that may emerge in the future and whose application
should enable better processing and use of data and thus contribute
to the efficiency of the work of public administration, the creation
of public policies, the personalisation of public services, the
reduction of administrative burdens, more efficient communication
between public administration and citizens, and greater
cooperation between the public and private sectors.

The above-mentioned strategic documents and the activities
carried out on their basis demonstrate Croatia’s long-term
commitment to the computerisation and digitalisation of public
administration. It started with the interconnection of existing data
and official records, which resulted in new, complex results that can
be very useful for citizens and entrepreneurs, but also for public
administration. One example is the Open Data Portal, a system that
represents a data hub and serves to collect, categorise, and
disseminate open public administration data. This data is produced
by public administration and consists, for example, of geolocation
data, traffic data, meteorological data, environmental data, etc.,
whose use for commercial and/or non-commercial purposes can
create added value or economic benefits. Disseminating public and
open data through a single centralised entity allows the creation of
innovative non-commercial and commercial applications at the
service of entrepreneurship and even citizens’” daily lives, thereby
bolstering economic and social activities. It is important to
emphasise that the functionalities of the aforementioned
applications are largely based on algorithmic technology and the
use of Al in the functioning of public administration.

On the basis of the aforementioned strategic documents and
with the aim of computerising and digitalising public
administration, the HITRONet system was also established. This
system is a communication network designed to connect various
public administration bodies through a common computer and
communication infrastructure. Through this system, state
information resources are integrated via secure private broadband
infrastructure that connects central and remote public
administration locations to a common data network. This greatly
facilitates the work of the state administration, local and regional
self-government, and other legal entities that have public powers
and enables easy exchange of data between them. This system
provides secure and strictly controlled access to all public
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administration facilities and the establishment of standard network
services. In addition, this system also implements specialised
services necessary for the daily work of the public administration,
such as the Treasury system, the OIB system, e-File (Cro. e-Spis),
etc., which significantly accelerate and facilitate the exchange of
data from official records!®. The interoperability of the public
administration system has recently been further strengthened by
the creation of the Government Service Bus, a database used by
public administration bodies to comply with the legal obligation to
obtain data ex officio from public registers, without requesting the
same data from the parties in the proceedings they are conducting,
which is particularly important for the adjudication of
administrative matters!’.

The organisation and introduction of such systems in Croatia
have created a qualitative basis for the introduction of algorithmic
and other digital technologies in the work of public administration
related to keeping official records and issuing certificates, resolving
administrative matters in proceedings initiated ex officio, and
managing cases in court proceedings. However, despite the
developed use of ICT and Al tools in public administration, there is
no general legal regulation in Croatia that would regulate the use
of such technologies, but their use should be in compliance with
other laws and regulations that govern the actions of the public
authorities.

3. Issuing Certificates and Providing Public Services
Using Algorithms and Artificial Intelligence

In the last two decades, Croatia has made significant
progress in the use of ICT resources and the computerisation and
digitalisation of public administration. These developments first
manifested in the digitalisation of official records. Although the
digitalisation of some of these records began as early as the 1980s,

16 Since June 2009, HITRONet has been connected to the sTESTA network
(secured Trans European Services for Telematics between Administrations), a
special European Union network designed to connect public administration
bodies at the European Union level and offer trans-European services between
the public administrations of EU member states.

17 Government Service Bus, available at https://rdd.gov.hr/istaknute-

teme/interoperabilnost-sustava-javne-uprave-drzavna-sabirnica-
gsb/1873?lang=hr, accessed 3 July 2024.
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it was fully completed about 15 years ago. It was precisely the
systematic digitalisation of official records that was the basic
prerequisite for offering a number of services to citizens and
entrepreneurs in electronic form.

Animportant step forward in the use of ICT tools in the work
of public administration was taken in 2014 when the State
Information Infrastructure Act was adopted. The Act defines the
rights, duties, and responsibilities of the competent public
administration bodies in connection with the establishment,
development, and management of the state information
infrastructure system, the system of official records, and the secure
exchange of data between public administration bodies. The state
information infrastructure system ensures the interoperability of
information systems and official records of all public
administration bodies and enables them to interact directly with
citizens or other users!8. A large amount of data contained in official
records is made available to all public administration bodies as well
as citizens and other users in accordance with the rules on the
protection of personal data, confidentiality of data, information
security rules, and rules on the right of access to information’®.

Although the Act on the State Administration System, as a
fundamental law that regulates the organisation and functioning of
state administration, does not prescribe the mandatory keeping of
official records and the issuance of certificates in e-form, today,
these records are fully digitalised, and many certificates are issued
electronically. These official records consist of structured,
organised, interconnected, and harmonised data on the subject of
registration and data related to the subject of registration. They are
organised and maintained on the basis of a law, more rarely based
on an international agreement, and are used to record and store
data in the context of fulfilling prescribed public administration
tasks. The data contained in these registers, as well as all elements
necessary for their interpretation, are the property of the Republic

18 Public administrative bodies in Croatia are state administrative bodies and
other organs of the state, local and regional self-government entities, and legal
persons exercising public authority.

19 The state information infrastructure is a system consisting of a common state
basis for secure data exchange and tools for interoperability, such as
metaregisters, technical standards, classifications, public registers, the e-Citizens
system, and the state information infrastructure networks HITRONet and
CARNet. State Information Infrastructure Act of 2014, art 2 (3), art 4 (1), art 5 (1).
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of Croatia?’. For example, the Register of Voters, the Register of
Political Parties, the Register of Associations and the Register of
Foreign Associations, the Register of Religious Communities, the
Register of Councils, the Coordination of Councils and
Representatives of National Minorities, the Register of
Foundations, the Register of Foreign Foundations, the Register of
Craftsmen and the Register of Residence and Domicile of Citizens,
the registers of Croatian citizens, owners of vehicles, ships and
airplanes, various tax registers, the registers of pension and
disability beneficiaries, health insurers, and others are kept in
digital form.

The State Administration System Act places particular
emphasis on the fact that the official business of public
administration is carried out exclusively in e-form?!. To this end, a
new Regulation on Office Correspondence was adopted in Croatia
in 2021, to the effect that all office correspondence is to be carried
out exclusively in e-form, thus significantly facilitating data
exchange between public administration bodies??. This Regulation
introduced a functional obligation to connect and exchange data
from a given public administration office with other information
systems maintained in specific administrative areas, as well as the
obligation to connect and exchange data with the reporting system
for adjudicating administrative matters.

Digitalised official records are not only of immense
importance for the exchange of data required for administrative
decisions and other administrative procedures; they are also
necessary for issuing certificates to individuals concerning the data
they contain, on the basis of which citizens and entrepreneurs
exercise numerous rights. Today, the majority of certificates issued
in Croatia are in electronic form, created through the use of
algorithms and Al This is the case, for example, with certificates of
domicile or residence, vehicle ownership, building energy
performance, birth and marriage certificates, etc. These certificates
are usually issued on the same day they are requested, thanks to the
application of algorithms and AI in the public administration.
Through the functions of the state information infrastructure, a
party can submit a digitally written request for a specific certificate,
which is then generated on the basis of the data contained in the

20 State Information Infrastructure Act of 2014, art 2 (10), art 3, art 19.
21 State Administration System Act of 2019, amended 2023, art 16 (1).
22 Regulation on Office Correspondence of 2021.
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official records and delivered to the party in electronic format,
electronically certified with a barcode that enables verification of its
authenticity. In this way, the objectives of the 2010 General
Administrative Procedure Act, as a fundamental law regulating the
functioning of public administration as a whole, were achieved?3.

In order to facilitate and improve communication between
both citizens and entrepreneurs and the public administration, the
Central State Portal was established - a virtual centre where
information on public services and other information and
documents related to the work of public institutions is collected in
one place in easily accessible formats. This portal has two basic
functions. On the one hand, it serves as a platform for public
administrations to publish information on public services and
information and documents related to the implementation of
measures in their area of responsibility. On the other hand, it
enables them to communicate with citizens and other users by
submitting information in electronic format via the personal user
mailbox system?*. Thanks to the Central State Portal, citizens and
entrepreneurs can search online for information related to the
exercise of rights and the protection of their interests, the use of
public services, and the monitoring of various political activities.

A special e-Citizens system has been integrated into this
Portal, allowing citizens to access electronic public administration
services through a wunique electronic identity wused for
authentication. Using this System, citizens can request electronic
extracts from birth, marriage, or civil partnership registers,
electronic records of domicile, residence, or vehicle ownership,
extracts from the pension system, criminal record certificates,
student status certificates and many other documents. At the same
time, using algorithms and Al, the system allows Croatian citizens
to electronically register their place of domicile or residence, change
their place of voting in Croatia and abroad, and register a marriage
or anewborn child, as well as start a business, all without having to
go to the public administration offices. Through this system,
taxpayers can view their tax and accounting cards, and parents can
also see their children’s school marks.

2 In 2010, the General Administrative Procedure Act prescribed the possibility of
issuing certificates on facts about which public administrative bodies keep
official records (art 159 (4)).

24 Act on State Information Infrastructure of 2014, art 2 (16-17), art 7 (2, 4).
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To keep citizens informed regarding their personal status,
this system sends them personalised messages in electronic format
relating to the public services they use and the procedures in which
they participate. For example, algorithms are used to notify
members of the public about the expiry of the registration of a
vehicle, a firearms licence, or a licence to carry out a specific
activity, as well as a notification to collect administrative and
judicial decisions, scheduled specialist medical treatment, etc. The
system sends personal messages to citizens and entrepreneurs
informing them of what they need to do to comply with the
regarding their personal status in some specific administrative
areas?. Today, more than 100 e-services are available in the e-
Citizens system, and numerous messages and notifications about
the personal status of citizens are delivered through this system. It
allows citizens easy and rapid communication with the public
authorities and improves the transparency of the public sector in
providing public services. In addition to the e-Citizens system,
almost 600 other electronic services from various ministries, state
administrative organisations, central agencies, institutes, chambers,
and local and regional self-government units are available to the
public in Croatia today?®.

4. Adjudication in Administrative Matters Using
Algorithms and Artificial Intelligence

One of the fundamental tasks of public administration is to
adjudicate in administrative matters. This task is particularly
sensitive because, with such decisions, public administration
bodies assign numerous rights to individuals or impose obligations
on them. Since decision-making by algorithms and Al uses a series
of well-defined, computer-executable actions that are specific to the
execution of a series of similar processes, the calculation of values
and the expression of data, the adjudication process in
administrative matters may seem very suitable for the use of this

% For example, citizens can receive a notification from the Ministry of the Interior
that their ID card or passport is about to expire together with a request to renew
it. The e-Citizens system has been operational since June 10, 2014.

2 These are e-applications, e-forms, and services associated with web stores,
interactive maps, and other e-services in Croatia, available at the Central State
Office for the Development of the Digital Society - E-services in the Republic of
Croatia, at https:/ /rdd.gov.hr, last accessed 20 July 2024.
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modern technology?”. The adjudication process in an
administrative matter is carried out using the so-called legal
syllogism, that is, rules based on the principles of logical reasoning.
It draws a conclusion from certain premises, which constitutes the
judgment of an administrative decision. Every legal decision,
including an administrative decision, is made by applying the
general rule of law to the conclusion drawn from the facts of the
case. It derives the meaning of the general rule of law from the
entire legal system, and the conclusion about the facts by applying
the rules of logical syllogism to the facts found in the evidentiary
proceedings. The application of legal rules in many administrative
matters is not demanding, as these rules are often clearly and
precisely laid down in the law itself. The data needed to draw a
conclusion about the facts are often contained in the official records.
The prerequisites for such decisions using algorithms and Al are
therefore in place.

For example, in Croatia, tax on holiday homes is paid
annually as a public benefit by the owners of residential buildings
that are used occasionally or seasonally. It is calculated on the basis
of the number of square metres of the usable area of such a building.
The obligation to pay tax on a holiday home is therefore calculated
by multiplying the usable area of the house or apartment that is
used occasionally or seasonally by the fee coefficient established by
the representative body of the local self-government unit?. This
means that the calculation of this tax requires precise data on the
residential buildings in the territory of the local self-government
unit, their usable area, the owners of the buildings, and the intensity
of their use, while the method of calculating this tax is specified in

27 Algorithms are always safe and they are most commonly used in practice for
calculations, data processing, automated thinking, and solving typical tasks. An
algorithm can be expressed in a limited space and time and in a well-defined
formal language for the calculation of equivalent operations. Starting from an
initial state or input, instructions describe actions that, when executed, go
through a limited number of well-defined successive ‘steps” and finally produce
an ‘output’. All of this corresponds to the process of making administrative
decisions in accordance with categorical legal norms. So-called randomised
algorithms, which use a random input of data from corresponding databases, are
not suitable for use in the legal system precisely because of the logic of how the
legal system works. On this issue, see F. Stanici¢ & M. Juri¢, Pravni okvir za
implementaciju  informacijsko-komunikacijskih ~ tehnologija u hrvatsko upravno
postupovno parvo, 65:5 Zbornik Pravnog fakulteta u Zagrebu 635-663 (2015).

28 Local Taxes Act of 2016, amended 2017, 2022, 2023, arts 25-28.
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the law. The utility fee - a monetary public benefit paid by owners
or users of residential, business, and garage spaces, the construction
land used for business activities, and undeveloped construction
land - is calculated in a similar way. This fee is calculated by
multiplying the number of square metres of the property, the
coefficient of the purpose of use of the property and the point value
of the utility fee, which is determined by the local self-government
unit?. Therefore, information on residential buildings, business
buildings, garages, construction and undeveloped construction
land, their area and the zone in which they are located, as well as
on the owners or users of these buildings and land, is required for
the collection of the utility fee. In Croatia, income tax is calculated
using the same method. This tax must be paid by a citizen who
earns income from self-employment, property and property rights,
capital, and other sources in a calendar year. The total amount of
income is reduced by the pension insurance contributions and the
so-called personal deductions, which are accepted for various
reasons. The remaining amount of income is taxed at a lower rate
up to a certain amount and at a higher rate beyond that. To
calculate the amount of a citizen’s annual income tax liability, it is
necessary to determine the amount of their total income in the
calendar year, the amount of pension insurance contributions they
have paid, and the amount of their personal deductions. The
method for calculating this tax is prescribed by law and other
regulations.

The rules for calculating all these benefits are prescribed by
law so that, if the specified data are known, by including them in
the corresponding formula, an adjudication in an administrative
matter is made in an automated process that takes place using an
algorithm and AI. Therefore, decisions in these administrative
matters, as well as numerous others, have been made by these very
tools for decades. The use of algorithms and Al in adjudication in
administrative matters is particularly common in matters where
individuals are asked to pay annual or periodic taxes, fees and other
public benefits. The use of algorithms and Al in adjudicating
administrative matters is far more common than their use in other
legal, especially judicial, proceedings. The reason for this is
certainly the precisely defined rules for adjudication in

2 Utility Management Act of 2018, amended 2018 and 2020, arts 91-102.
30 Income Tax Act of 2016, amended 2018, 2019, 2020, 2022, 2023, art 2 (1), art 5
(1), art 7 (1), arts 13-19.
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administrative matters, formulated in categorical regulations,
which only allow for one legal outcome under the given
circumstances3!. On the other hand, as already mentioned,
digitalised official records containing various data relevant to such
decisions contribute to this32.

Despite these assumptions, the General Administrative
Procedure Act, which is applied in the adjudication of all
administrative matters, imposes significant restrictions on the use
of algorithmic technology and Al in the adjudication process by
prescribing rules for the conduct of administrative proceedings.
This law protects individuals from unlawful actions by the public
authorities, and especially from unlawful decisions that could be
taken arbitrarily and without following the procedure. According
to this law, public authorities must act in accordance with nine
principles when resolving administrative matters: lawfulness,
proportion in protection of rights of parties and public interest,
assistance to a party, establishment of material truth, independence
and discretion in the evaluation of evidence, efficiency and cost-
efficiency, access to data and data protection, legal remedy, and the
principle of protection of acquired rights of parties®>. The
aforementioned principle of establishment of material truth obliges
the public administration to determine the true state of facts in the
administrative procedure, that is, to establish all the facts and
circumstances that are important for the lawful adjudication of the
administrative matter. In other words, in order to find the only
lawful solution, the facts to which the general rule is applied in the
administrative matter have to be established accurately and
truthfully3. An error in establishing the facts of the case is the

31 A categorical legal provision is structured like this: “In the event of A, one
should do B”. In contrast to the categorical, a disjunctive legal provision has the
structure: “In the event of A, one can do B, C, or D”.

32 Official records are those created on the basis of regulations, that is, a general
legal act of the state or local or regional self-government unit, and which public
administration bodies are obliged to keep. According to the legal presumption of
truth, the facts registered in the official records do not have to be proven and are
considered true until proven otherwise. See General Administrative Procedure
Act of 2009, amended 2021, art 58 (2), art 159 (3).

33 General Administrative Procedure Act of 2009, amended 2021, arts 5-13.

3 The truth in a judicial proceeding represents correspondence between the
subjective knowledge of the person conducting the proceeding with objective
reality, and the material truth as the highest degree of certainty that an entity can
achieve in a judicial proceeding. See B. Ljubanovié¢, Nacelo traZenja materijalne
istine i upravni postupak, 19:4 Hrvatska komparativna i javna uprava 665 (2019).
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reason for the unlawfulness of the administrative decision, which
should then be annulled by ordinary or extraordinary legal
remedies or in administrative litigation. The party’s right to be
heard, which obliges the administrative body conducting the
administrative procedure to give them the opportunity to express
their attitude toward all facts and legal issues important for the
adjudication of the administrative matter, certainly also contributes
to the importance of the correct and truthful finding of the facts in
the administrative procedure. Without the party’s prior statement,
the administrative proceedings can only be conducted if the party’s
request is accepted or if the decision in the proceedings has no
negative impact on the party’s legal interests, or if it is required by
law?®5. It is clear from the above that, in Croatian administrative
procedures, it is the task of the public administrative body to find
the material truth, and to cooperate closely with the party
throughout the procedure. These legal provisions will in many
cases prevent the use of algorithms and Al in the adjudication of
administrative matters.

The General Administrative Procedure Act, with its
provisions on the manner of initiating administrative procedures
and the provisions on the manner of their implementation, largely
determines in which administrative matters it is possible to make
decisions using algorithms and Al, and in which it is not.
Administrative proceedings are always initiated by a public
administrative body, either at the request of a party or ex officio®.
The decision in administrative procedure can be made through
direct adjudication or an investigatory procedure. The direct
adjudication of an administrative matter is exceptionally permitted
in the cases prescribed by law if parties with conflicting interests do
not participate in such a procedure. A public administration body
is only authorised to adjudicate an administrative matter directly if,
at the time of initiating the administrative procedure, the state of
facts may be established on the basis of all the information available
to administrative bodies or on the evidence submitted by the
party®”. The power of public administrative bodies to decide on an
administrative matter directly is sometimes prescribed by law in
specific areas of administration. On the other hand, an investigatory
procedure is conducted when it is necessary to establish facts and

35 General Administrative Procedure Act of 2009, amended 2021, art 7, art 30.
36 General Administrative Procedure Act of 2009, amended 2021, art 40 (1).
37 General Administrative Procedure Act of 2009, amended 2021, arts 49-50.
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circumstances important for clarifying things, when two or more
parties with conflicting interests participate in the procedure or to
enable the parties to realise and protect their rights and legal
interests38. It follows from the above that an administrative matter
can be adjudicated directly solely if only one party is engaged in the
process, if the public administrative body at the time of initiating
the administrative proceeding had found all the facts necessary for
adjudication, regardless of whether these facts are stored in official
records or whether evidence of their existence has been provided to
the public administrative body by the party, and if it is not
necessary for the party to make a statement or clarification in the
proceedings in order to protect their rights or legal interests. In all
other cases, the public authority in question should conduct an
investigatory procedure in which the party has the right to make a
statement in order to protect their rights and legal interests which
prevents the adjudication of the administrative matter exclusively
using algorithms and Al

Administrative procedures are initiated ex officio if this is
required by law or necessary to protect the public interest. In the
examples of the collection of taxes and other public benefits that are
levied annually or periodically, the law prescribes that taxpayers’
and their financial obligations be determined on an annual basis,
usually on a specific date®®. Such procedures are initiated on the
basis of data contained in the official records of taxpayers and the
assets or activities they pursue. Therefore, it is the procedures that
are initiated ex officio and based on a specific legal provision
provided for in the law for a specific administrative area. Such
proceedings are considered particularly suitable for adjudication
using algorithms and Al Administrative procedures that are
initiated ex officio but aim to protect the public interest, as well as
administrative procedures that are initiated at the request of a
party, will only rarely be suitable for adjudication using such
technical support.

Administrative procedures initiated to protect the public
interest are usually initiated when carrying out an inspection or

38 General Administrative Procedure Act of 2009, amended 2021, art 51. See 1.
Borkovié, Upravno pravo (2002) 420.

3 For example, the data relevant to the deduction of tax for a holiday home must
be submitted to the local self-government unit no later than March 31 of the year
for which the tax for holiday home is adjudicated. See Act on Local Taxes of 2016,
amended 2017, 2022, 2023, art 49 (2).
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other surveillance when it is found that a citizen or legal entity is
violating the law in the exercise of an activity or is disturbing public
order and safety, devastating the space or the environment, etc. In
such cases, the public administrative body should first find the facts
relevant for adjudication, relying on conducting investigations,
taking witness statements, or reviewing the findings and opinions
of experts®0. Facts relevant to the adjudication of administrative
matters are found with respect to the particular nature of a person’s
activities and are rarely recorded entirely in official records. Data
from official records may provide only part of the information
relevant to the determination of the facts; for example, whether a
building is a cultural monument, whether an area is a maritime
domain or public property, etc. However, they are never sufficient
on their own to draw a conclusion on the facts.

The same applies to procedures initiated at the request of a
party. As a rule, such procedures are initiated so that the party can
enforce a right or reduce an obligation imposed on them. In order
to initiate such procedures, there should always be a legal basis set
out in the law governing the relevant administrative area, which
regularly prescribes what must be included in a request to exercise
rights and what evidence must be submitted with such a request. It
is the task of the official conducting the administrative procedure
to first determine whether the motion is comprehensible and
whether it contains everything that is required by law in order to
be able to pursue it. Furthermore, it is the task of the official to check
whether or not all the requirements prescribed by law governing a
particular administrative area have been met. It is therefore clear
that a series of measures to be implemented prevent administrative
decisions from being made exclusively by algorithms and AL

The General Administrative Procedure Act prescribes the
format and content of an administrative decision. It must be made
in writing*! and include a header, introduction, disposition,
explanation, instructions about legal remedies, the signature of the
official, and the seal of the administrative body#?. It is important to
emphasise that an administrative decision under the mentioned Act

40 See General Administrative Procedure Act of 2009, amended 2021, arts 58-70.
41 Exceptionally, an administrative decision may be made orally if it is necessary
to take urgent measures to ensure public order and safety in order to eliminate
an imminent danger to human life and health or to property of major value. See
General Administrative Procedure Act of 2009, amended 2021, art 97 (1-2).

42 General Administrative Procedure Act of 2009, amended 2021, art 98 (1-6).
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may also be issued on a template form, that is, printed on a form
whose content and appearance are prescribed in advance. This legal
provision made it possible to issue administrative decisions using
algorithms and Al a long time ago, thus making the work of public
administration more efficient and cost-effective. The computer
programs used by the public authorities in their work contain
template forms for some administrative decisions, the structure and
content of which are harmonised with the requirements prescribed
by the General Administrative Procedure Act. In other words, the
administrative decisions drawn up on the template form contain all
the elements required by law. With the amendment to the General
Administrative Procedure Act of 2021, the legislator has permitted
such decisions to be signed using the electronic signature of an
official and/or authenticated via the electronic seal of a public
administrative body#3. By eliminating the need to print and certify
these administrative decisions, another important step has been
taken toward the use of algorithms and AI in adjudicating
administrative matters. Therefore, in Croatia, digitally signed and
sealed administrative decisions can be delivered to the parties
electronically to the email address specified in the application, to
the address from which the application was sent, or to the party’s
user box in the information system connected to the state
information infrastructure*. Administrative decisions issued on
template forms usually face the criticism that the explanations they
contain are not sufficiently tailored to the individual parties but are
standardised for a certain type of administrative matter. Therefore,
the parties often consider that they are not specified precisely
enough, which can be considered one of the shortcomings of such
decisions.

It can be concluded that, in Croatia, adjudication in
administrative matters can be made by algorithms and AL
Although there is no general legal regulation allowing this,
numerous provisions of the General Administrative Procedure Act
speak in favour of it. However, it is not permissible to adjudicate
using algorithms and Al in all administrative matters. In general,
this aid can be used primarily in procedures that are initiated ex
officio and adjudicated directly, based solely on the data contained
in the official records of the public administrative body. Only in

43 General Administrative Procedure Act of 2009, amended 2021, art 98 (7-8).
44 General Administrative Procedure Act of 2009, amended 2021, art 94.
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proceedings of this kind does the public administrative body have
all the information necessary to establish the facts required for an
adjudication. The accuracy and truth of these facts does not need to
be separately verified, and the party does not need to be heard in
order to protect their rights and legal interests. Although at first
glance it may appear that such strict provisions significantly restrict
adjudication using algorithms and Al, this is not the case, since the
number of such administrative cases on an annual basis is not
significant.

The most serious criticism related to adjudication in
administrative matters using algorithms and Al focuses on the
possibility of basing the decision on incorrect facts resulting from
inaccurate data in the official records, on which the party has not
had the opportunity to comment. However, the possibility of
making a wrong decision for this reason is no different from when
the decision is made by an official of a public administrative body
by direct adjudication. The reason for such errors is primarily
changes in facts and circumstances that are not recorded in the
official records because they were not even reported to the
authority that keeps these official records.

In the event of an unlawful administrative decision due to
any form of illegality, the party aggrieved by the decision has the
right to appeal as a regular legal remedy. Filing an appeal is the
beginning of a review procedure conducted by the court of second
instance on the entire procedure of the administrative decision and
its substantive correctness45. Thus, if an error has been made in
tinding the facts when adjudicating, which may be due to incorrect
data contained in the official records, the party may prove the
incorrectness of this data in the appeal proceedings, whereupon it
will be corrected in the official records and a new administrative
decision will be issued on the basis of the correct data. Furthermore,
an appeal is not the only legal mechanism by which an unlawful
administrative decision made using algorithms and Al can be
reversed. The authority that made an unlawful administrative
decision, the second instance body, and the body exercising
supervision are required to initiate an extraordinary legal remedy
to annul an unlawful administrative decision that imposes an
obligation on a party, even after the deadline for filing an appeal

45 General Administrative Procedure Act of 2009, amended 2021, art 105 (1), arts
109, 113-121.
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has expired*. The reason for this is that citizens should have
confidence in the work of the public authorities and that these are
not authorised to wuse their powers, including powers of
adjudication, to the detriment of the public contrary to the
provisions of the law. In order to eliminate the illegality of
administrative decisions, the parties have access to the judicial
review of the legality of the work of the authorities in an
administrative dispute, which must be initiated within 30 days of
the administrative decision being duly delivered to the party by
bringing an action before the administrative court*’.

5. Managing Administrative Court Proceedings Using
Algorithms and Artificial Intelligence

Over the last 15 years, the Croatian judiciary has gradually
introduced an integrated system for the management of court
proceedings: the e-File. Today, this system is used by all types and
levels of courts, from municipal courts to the Supreme Court of the
Republic of Croatia. The functioning of this system is determined
by a set of rules for working in the e-File system, which represents
the beginning of the implementation of algorithms and Al in the
field of administration and work on court cases®. This system
includes standard applications, computer and telecommunications
equipment and infrastructure, system software, and tools, as well
as all data entered, stored, and transmitted from the registers kept
by the courts. The administrative courts also use algorithms to
assign cases for resolution, which include rules for the automatic
random and automatic circular assignment of cases to resolvers.
Cases are assigned to judges according to the specialisations
defined in the annual work plan, with the exceptions prescribed in
the framework standards for the work of judges, which are
determined by the annual work plan defined by the weight of each
type of case, the area of processing of each type of case, and its
location. On the other hand, they are also assigned through an
automatic circular allocation, which is applied in cases where

46 General Administrative Procedure Act of 2009, amended 2021, art 129 (1), art
131.

47 See Administrative Disputes Act of 2024. On administrative dispute in Croatia,
see Dario Perda, Upravni spor, (Rijeka: Pravni fakultet u Rijeci, 2017).

48 Rulebook on the e-File system of 2015, amended 2015, 2016, 2017, 2018, 2020,
2021, 2022, 2023, 2024.
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complete equality of allocation or urgency of action is required. In
this system, each judge is randomly assigned a topic to work on.
After all judges participating in the random assignment for a
particular type of issue have received an issue to work on, the
assignment process is repeated. In this way, uniformity is achieved
within a certain type of cases and the number of cases®.

The e-File system is also a database that provides public
access to basic data on administrative court proceedings via the e-
Case (Cro. e-Predmet) application®. It is a public and free service for
parties, lawyers, and other interested persons participating in court
proceedings. Searching by court and case number allows parties to
find out about the progress and dynamics of case resolution in
regular and appeal proceedings. As the system updates the data on
the cases once a day, the parties gain an almost immediate insight
into the status of the proceedings and the administrative courts are
relieved of daily inquiries. As a result, the judges of these courts can
devote themselves more effectively to resolving cases. In addition,
the parties to the proceedings have the opportunity to access the
content of their cases in more detail by being able to download
documents that are available in electronic form via the e-
Communication (Cro. e-Komunikacija) application, which is also
based on the algorithmic generation of documents®’.

The latest investment in improving the e-File system will
upgrade this system and all its modules, moving towards a
centralised hardware and software solution, which should allow
for better and more cost-effective upgrades and sustainable
development, as well as the stability, functionality, and security of
the e-File system. In addition to improved digitalisation measures,
the advanced possibilities of keeping files in electronic format lead
to a more efficient functioning of administrative and judicial
authorities, as they allow a faster ‘circulation” of data, faster
statistical storage and analysis of data, connection with other
information systems of various administrative authorities, and

49 Rulebook on the e-File system of 2015, amended 2015, 2016, 2017, 2018, 2020,
2021, 2022, 2023, 2024, art 3.

50 Ministry of Justice and Administration of the Republic of Croatia, e-Case,
available at https:/ /e-predmet.pravosudje.hr, accessed 20 July 2024.

51 E-Communication, available at https://e-komunikacija.pravosudje.hr,
accessed 20 July 2024.
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public monitoring of files, namely through online portals and e-
bulletin boards, etc.52.

6. Conclusion

Algorithms and Al play an important role in Croatian public
administration today. In the last 20 years, public administration in
Croatia has become highly computerised and digitalised, and ICT
tools are used intensively in the work of public administration.
Public administrative bodies are connected through the state
information infrastructure, which enables them to store official
records, exchange data, simplify mutual communication, and
facilitate communication with stakeholders. The digitalisation of
official files of all public administrative bodies in Croatia was a
prerequisite for the functioning of a number of online services
through which parties can directly obtain electronic certificates of
the data kept in official files.

It is worth noting that the possibility of solving some
administrative issues with the help of algorithms and Al has existed
in Croatia for several decades, especially those related to the
financial obligations of natural persons, which are determined
periodically. However, solving urgent problems with the help of
these technologies is still subject to numerous limitations. For
example, adjudication in administrative matters can only be made
with the help of algorithms and Al in procedures that are initiated
ex officio, based on a specific legal obligation and where all the facts
relevant to the decision are known to the public authorities at the
time the proceedings are initiated.

Digitalisation, which goes hand in hand with the use of
algorithms and Al in public administration, is particularly
prominent in Croatia’s administration of court proceedings. Thus,
it contributes significantly to the even workload of judges, the
online availability of data on the status of files, and the recording of
(and searching for) court proceedings. Unfortunately, the wider use
of algorithms and Al in the administration of administrative cases
has not taken hold, apart from the obligation to enter these cases
into the APA IT system (Cro. ZUP IT).

52 B. Ljubanovi¢ & B. Britvi¢ Vetma, Sustav e-Spis u funkciji efikasnijeg djelovanja
upravnih i sudskih tijela, 41:1 Zbornik Pravnog fakulteta Sveucilista u Rijeci 324
(2020).
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Although Al is an integral part of the computer technology
we use every day in our lives, its development and application are
accompanied by numerous challenges and doubts, especially in
terms of copyright, privacy, security, misuse of deepfake content,
etc53. At the same time, there are numerous challenges, such as the
so-called black box problem, the difficult or even impossible
assessment of the intention and consequences of using such
systems that arise due to the way complex machine learning
algorithms internalise and process data*. Therefore, especially in
recent times, in parallel with the technological development of the
Al system, numerous ethical and legal questions have arisen
regarding the possibility, justification, and limitation of its use,
which each country must take into account when strategically
planning normative activities in the future.

5 For more on this issue, see ]J.I. Criado, R. Sandoval-Almazan, J.R. Gil-Garcia,
Artificial intelligence and public administration: Understanding actors, governance, and
policy from micro, meso, and macro perspectives, 39:4 Pub. Pol'y & Admin. (2024),
and L. Tangi & S. Schade, Al in Public Administration and Government: Benefits,
challenges and risks (2023), at https:/ /reform-
support.ec.europa.eu/system/files/2023-10/Day %202 %20-

%20AI%20in %20Public %20Administration %20and %20Government %20-
%20Benefits %2C %20challenges %20and %20risks.pdf, accessed 20 July 2024.

5 See P. Parycek, V. Schmid, A.-S. Novak, Artificial Intelligence (Al) and
Automation in Administrative Procedures: Potentials, Limitations, and Framework
Conditions, 15:2 ]. Knowledge Econ. 8390-8415 (2024).
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Abstract

Until recently, the use of artificial intelligence in the Czech
government was limited to chatbots communicating with clients
and internal analyses. More sophisticated applications require a
solid foundation in prior informatisation and digitisation, which
remains perfunctory in Czechia, according to international
assessments. In addition, the legal uncertainty surrounding
artificial intelligence decision-making calls for a national legislative
response. Specifically, it should address (de)personalisation,
verifiability and the use of personal data as input in machine
learning. The European Union’s Artificial Intelligence Act is not
sufficient in this regard.
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1. Introduction: Defining the Topic, and Artificial
Intelligence**

In discussing the deployment of artificial intelligence (Al) in
government, this article adopts a broad definition of government,
encompassing not only the administration but also the police and
judiciary. Nevertheless, it is important to note that it will not cover
the entire government. Specifically, the article will not address the
deployment of Al in military training, nor will it address the
potential use of such technology in warfare. The military is exempt
from the emerging civilian legal frameworks, although its use in
war remains subject to humanitarian laws!.

** The author expresses gratitude for valuable comments from professors Marta
Infantino, Angela Ferrari Zumbini, and Giacinto della Cananea, as well as from
faculty colleagues Jakub Harasta, Anezka Karpjakova, Jakub Misek, Matégj
Myska, Radim Pol¢ak, David Sehnélek, and Toméas Svoboda. Indeed, Al has
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The deployment of Al in the processes of lawmaking and the
formulation of domestic and foreign policy may give rise to
concerns that people could become dominated by robots.
Nevertheless, its capacity to verify the consistency of drafts or to
identify potential risks may prove beneficial. Even computers from
previous generations were capable of outperforming chess
champions, a competition which is often equated with politics. It
would therefore be prudent to consider the deployment of Al in
these areas. That said, the primary reason for considering the use of
Al today is its potential to relieve the human workforce of routine
tasks and enhance overall performance?.

The research in this article extends to public services,
including education, healthcare, and infrastructure. It should be
noted that the definition of “public services” is not precise, as the
private sector plays a significant role in the delivery of these
services, but which this report will not address specifically.
Industry, agriculture, transportation, and banking/insurance will
only be mentioned if subject to administration or adjudication.

The article will not provide a detailed account of the
contribution of the Czech software industry to the development of
Al The software industry has flourished for decades in the Czech
Republic, which has a long industrial tradition. This success can be
attributed to the technical schools and universities in the country,
as well as the enthusiasm of many individuals. Additionally, the
relatively low salaries in the Czech Republic have enabled the
industry to gain a foothold in international markets. It is reasonable
to suppose that the Czech software industry has begun making a
meaningful contribution to AI. It would therefore be remiss to

rapidly become a topic of growing interest among law faculty members. The
article has been enhanced with the assistance of the DeepL app.

1 International Committee of the Red Cross and Geneva Academy (A. Greipl),
Expert Consultation Report on Al and Related Technologies in Military Decision-
Making on the Use of Force in Armed Conflicts (Geneva: ICRC, March 2024), at
https:/ /www.geneva-academy.ch/joomlatools-files / docman-

files / Artificial % 20Intelligence %20And %20Related % 20Technologies %20In %20
Military %20Decision-Making.pdf, accessed 6 October 2024.

2 Concerning the European Union as a unique supranational organisation, see C.
Starke & M. Liinich, Artificial intelligence for political decision-making in the European
Union: Effects on citizens” perceptions of input, throughput, and output legitimacy, 2
Data&Policy (2020), doi:10.1017/dap.2020.19.

3 Concerning the recent progress of artificial intelligence worldwide and the
contribution of particular countries to it, see the publications and reports of
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disregard this industry, as it may also offer insights pertaining to
the ethical and legal implications of Al and its implementation in
the aforementioned public sector.

The process of computerisation has been underway for five
decades, with the earliest instances emerging under Czechoslovak
Socialism. However, the digitalisation of various data,
interconnection in institutional networks, and the rise of the
Internet, with robust information and communication technologies,
have enabled novel applications of IT, which facilitate the
management of complex processes based on sophisticated data
analysis. This article will focus particularly on developments in Al,
which will be regarded as the most sophisticated form of this kind
of IT, comprising data analysis based on machine learning and self-
improvement, with the capacity to interact with the general public
in human language.

It is therefore necessary to distinguish between AI and
automated algorithms. Traffic speed surveillance, based on a radar
connected to a camera, results in the identification of vehicles and
the issuance and delivery of orders, becoming now a reality.
Similarly, the calculation of property taxes has been automated,
with no use of Al. Experts have identified several distinct levels of
Al which allows us to avoid the dichotomy between what is often
referred to as “usual’ or ‘old” IT and what is now being called ‘new’
AL Nevertheless, the ability to automate appears to be a
prerequisite for the practical implementation of Al

2. Economic, Political, Societal, and Academic Hype

The discourse on Al in the Czech Republic is shaped by a
multitude of actors from diverse backgrounds. The media,
including newspapers, are directing public attention to the
potential applications of Al. A considerable number of news outlets
have reported that the Czech private sector is utilising or planning
to utilise AL In addition to demonstrating awareness of the
technical prerequisites, experts and managers also exhibit a clear
understanding of the need for effective governance. The
aforementioned webpages provide information regarding

Human-Centered Artificial Intelligence at Stanford University (see
https:/ /hai.stanford.edu, accessed 6 October 2024), especially its annual reports.
Unfortunately, rankings often indicate the “top 10’, to which Czechia (unlike
Israel, Singapore, and Switzerland) does not belong.
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conferences, which have attracted the participation of politicians,
private enterprises, academia, research institutes, ministries, and
regional and local authorities, thereby indicating a general interest
in AL. However, the most pertinent participants in this discourse
are private stakeholders (a), the government (b), and academia (c).

2.1. Interest Representation and Emergent Lobbying

The Czech Association for Artificial Intelligence (Ceskd
asociace umeélé intelligence)*, established in 2023, appears to be the
primary organisation for Czech business entities engaged in
education and networking related to Al The association represents
over 220 companies and institutions, including prominent software
providers, advertising agencies, construction and machinery
companies, educational institutions, financial services providers,
regulatory bodies, and universities.

As might be expected, this association is calling for the
Government to pay closer attention to, and offer greater support
and preference for, the field of Al. Nevertheless, there is no
evidence of lobbying in relation to specific legislative proposals. It
is conceivable that even the industry itself is uncertain with regard
to its position and interests.

2.2. Government Policies on Artificial Intelligence

The government’s approach to Al reflects a convergence of
private sector interest and government engagement. In order to
align with the approach taken by other countries and meet the
expectations of the European Union, the Ministry of Industry and
Trade prepared the National Artificial Intelligence Strategy for the
Czech Republic in 2019, which was subsequently approved by the
Cabinet®. Following the parliamentary election held in 2021, which
resulted in a different governing coalition, the Cabinet updated the
National Strategy for Artificial Intelligence in the Czech Republic
2030 in July 2024¢.

4 Using the new domain established for this technology in its webpage, which is,
surprisingly without an English translation, see https:/ /asociace.ai, last accessed
6 October 2024.

5 Ministerstvo pramyslu a obchodu, Ndrodni strategie umélé inteligence v Ceské
republice (2019), at https://vlada.gov.cz/assets/evropske-zalezitosti/ umela-
inteligence/NAIS_kveten_2019.pd(f, last accessed 6 October 2024.

6 Ministerstvo priimyslu a obchodu, Ndrodni strategie umélé inteligence Ceské
republiky 2030 (2019), at https://www.mpo.gov.cz/assets/cz/rozcestnik/pro-
media/tiskove-zpravy/2024/7 /Al strategie.pdf, last accessed 6 October 2024.
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These documents reiterate European Union initiatives and
discuss the purported capabilities of the Czech IT industry and
related academic research in the field of informatics in general and
Al in particular. They promise the widespread use of the latter in a
broad range of activities, including research, development, and
innovations, education and expertise, the labour market and
workforce, industry and business, and, crucially to this report, in
public administration and public services.

The aforementioned strategies establish and revive internal
advisory and coordination boards for Al, comprising
representatives from the majority of ministries and specialised
agencies. The documents also address the security issues associated
with Al and its legal and ethical implications. However, they do so
in general terms, without identifying - even with a brief mention -
the principal issues this report addresses.

2.3. Intellectuals and Academics

A number of intellectuals have expressed their reservations
regarding the ethical implications of Al in various media outlets.
Some express concern that its development may lead to intensified
control over the population, while others fear that it may result in
unemployment, as well as the subjugation or even extermination of
humans. Such concerns have been a feature of Czech culture for the
past century. In 1920, Karel Capek published the novel and theatre
play R. U. R. (Rossum’s Universal Robots), in which he explored the
development of robots, their manufacture, empowerment and
subsequent rebellion. The term ‘robot” has been adopted into
numerous languages, deriving from the Czech word for corvée”.

Nevertheless, it would be inaccurate to suggest that this
innovative information technology is the subject of permanent or
significant attention. Recent crises have become more urgent. In any
case, the majority of the general public, including those in the
professions, possess a limited understanding of the characteristics
of Al, its accomplishments, constraints, and future prospects.

It is beyond doubt that the rapid development of Al also has
an impact on academia. Informaticians are engaged in both
theoretical and practical pursuits, whereas other experts are
concerned with the deployment of such technologies in their
research. Funding is provided through grants.

7K. Capek, Loupeznik. R.U.R. Bild nemoc (1983) 340 f.
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Such attention also gives rise to scholarly debate on the
ethical® and legal implications of Al. A brief full-text search of the
Internet with relevant keywords (e.g. “Al’ and ‘law’) reveals a
considerable interest in this area. A number of commissioned
studies’, in addition to several monographs!® and dozens of
papers'!, have been published on the ethical and legal aspects of Al.

3.  Perfunctory E-Government: Analysis and
Explanation

The widespread interest in Al has led to a closer examination
of its use by the Ministry of the Interior in its “Analysis and
Evaluation of Potential for Deploying of Automatisation and
Artificial Intelligence in Public Administration Agendas” of 202312

In addition to reiterating European and national initiatives
and strategies, as well as examples of the deployment of artificial
intelligence abroad, this analysis presents examples of the use of Al
in the Czech public administration sector that do not align with the
established definitions. These examples include the use of Al by
administrative authorities, including the police, but exclude the
judiciary, which is regarded as an independent third branch of
government administered by the Ministry of Justice. They also

8 Among others, see A. Jedlickova, Etické aspekty rozvoje umeélé inteligence (Ethical
aspects of development of artificial intelligence), 13(2) Anthropologia integra 55-
62 (2022).

9 Ustav statu a prava Akademie véd CR (the State and Law Institute, Czech
Academy of Sciences) [A. Krausovd, ]. Matejka, A. Ivanco, E. Fialova, V.
Zolnerc¢ikova, T. Scerbal, Vijzkum potencidlu rozvoje umeélé inteligence v Ceské
republice. Analyjza pravné-etickych aspektil rozvoje umélé inteligence a jejich aplikaci v
CR (2018), at https:/ /vlada.gov.cz/assets/evropske-zalezitosti/aktualne/ Al-
pravne-eticka-zprava-2018:final.pdf, accessed 6 October 2024.

10 L. Kolatikova & F. Hordk, Umeéla inteligence & pravo (2020); B. Stedron, Prdvo a
umeld inteligence (2020); ]. Zibner, Uméld inteligence jako technologicki vijzva
autorskému pravu (2022).

11 J. Provaznik & J. Mulak, Roboti za miiZemi - je eské trestni pravo pripraveno na
rozvoj umélé inteligence?, in T. Gfivna, H. Simanova, M. Richter (eds.), Vliv novych
technologii na trestni prdavo (2022) 256-279.

12 Ministerstvo vnitra, Analyza a zhodnoceni potencidlu vyuZiti automatizace a umelé

inteligence v agendidch verejné spravy (2023), at
https:/ /www.mvcr.cz/soubor/analyza-a-zhodnoceni-potencialu-vyuziti-
automatizace-a-umele-inteligence-v-agendach-verejne-spravy.aspx, last
accessed 6 October 2024.
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encompass the use of Al in public services such as education,
healthcare, and public infrastructure.

Among the events addressing this issue, the Conference on
Artificial Intelligence in Public Administration, organised by the
Southern Bohemian Region on 4-5 April 2024, is worthy of note’3,
as published presentations and interviews voice the concerns raised
in this text.

The aforementioned analysis and evaluation makes
reference to both automation and AI from the outset. This
distinction provides an impetus to review the transformations and
modernisations deemed a prerequisite for Al, or anticipated as
preceding its meaningful deployment, namely, electronic
informatisation. Therefore, the following sub-sections will examine
the extent to which public administrations and entities have
successfully experimented with informatisation. Yet, it will also be
demonstrated that these processes have been uneven and have
resulted in a general perception of inefficiency with regard to e-
government. Subsequently, we will examine the historical and
institutional factors that have contributed to this perception.

3.1. Preliminary Phases of Digitalisation

The preliminary phases of digitalisation are outlined here in
a way that is accessible to a general audience, including lawyers
and politicians. In the case of individuals belonging to the middle-
aged or older age groups, such as the author, it may be possible to
rely on their recollection of events, given that the relevant
developments date back to before the year 2000. The
computerisation of data management began with the use of
computers with printers as an enhanced writing apparatus with
memory for texts, other software for activities extending beyond
writing, the digitalisation of existing data stored on paper, the
transformation of these data into information, the collection of new
data in digitalised form, the establishment and operation of internal
networks of computers, the implementation of a robust backup of
data, and interconnection via the Internet.

To exemplify the efficacy of digitalisation in the private and
autonomous sectors, we may consider the case of Masaryk
University, the author’s alma mater and place of employment. A

13 For information available to the general public (in Czech), see http://aivs.kraj-
jihocesky.cz, last accessed 6 October 2024, encompassing presentations and
interviews with speakers.
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number of its faculties were at the vanguard of software,
applications and databases pertinent to their respective research
and educational activities. In the field of law, computers were
initially used as typewriters and as tools to facilitate access to legal
databases. The advent of the Internet facilitated access to legal
documents and, subsequently, to a certain body of literature.

Then, the majority of educational and administrative
agendas underwent a gradual transition to a variety of internal and
hybrid information systems. This transformation, embodied in the
Information System (colloquially ‘IS’) of Masaryk University!4,
began in 2000, at the outset of the author’s academic career in 1998.
It was a gradual process, and one might suggest that until recently
the vestiges of the previous non-electronic management remained.

It is evident that this informatisation was not without
significant effort. In parallel with this development, IT departments
expanded at faculties, while several specialised centres emerged.
The introduction of computers, their interconnection, subscription
to software and databases, including electronic libraries, has led to
significant rise in operating costs. Furthermore, it is important to
consider the financial implications of electricity consumption and
its impact on the environment.

A similar level of creativity has also been observed in
numerous municipalities. The author’s home city of Brno has
recently consolidated its communication with residents regarding
public transport, waste disposal, and even decentralised
administration in a single user-friendly portal, BrnoiD.

The Czech Republic is distinct in this regard. For instance,
tax returns and reports on public health and social insurance
contributions are based on comparable data and would therefore
benefit from integration. The electronic version is available, but its
usability is limited. Consequently, a considerable number of
individuals who are not legally required to do so continue to submit
paper forms, either generated by concerned authorities, or
prepared by, among others, the website of a prominent newspaper.
These forms are ultimately delivered in person or sent via postal
service.

14 For an English version aimed at international students and observers, see
https:/ /is.muni.cz/?lang=en, last accessed 6 October 2024.

15 For an English version aimed at international wusers, see
https:/ /www.brnoid.cz/en, last accessed 6 October 2024.
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Meanwhile, the officials of the three authorities (the tax
office, the chosen health insurance fund, and the social security
administration) have access to computers on their desks, while the
internal databases accumulate the principal data and metadata.
Nevertheless, there is still a long way to go before the situation in
the Czech Republic reaches that of countries where the authorities
collate e-documents and propose calculations for their taxpayers.
Moreover, there is no suggestion that the three reports in question
will be integrated, even if they all concern income.

3.2. Mediocre Rankings and Critical Perception of E-
government

The results of international rankings on this issue confirm a
certain scepticism, with the rankings indicating a general level of
mediocrity. One may cite the ranking in recent annual versions of
the E-government Development Index!® and E-Participation
Index!7, calculated by the United Nations Organisation, or the Key
Information and Communication Indicators!8, calculated by the
Organisation for Economic Co-operation and Development, or the
Digital Economy and Society Index, calculated by the European
Union!'. This relatively low level of development contrasts
markedly with the advancement of informatics in the private sector
and autonomous hybrid institutions.

The general public is aware of this issue. The prevailing
sentiment is one of widespread criticism. Politicians have pledged
to implement improvements. From time to time, the authorities
initiate major electronic and digital transformation projects. Yet, a
number of these e-government initiatives have ultimately proved

16 For information on UN E-Government Development Index (EGDI), see
https:/ /publicadministration.un.org/egovkb/en-us/ About/Overview /-E-
Government-Development-Index, last accessed 6 October 2024. In 2024, Czechia
is ranked 22th among the 27 EU member states.

17 For information on the UN  E-Participation Index, see
https:/ /publicadministration.un.org/egovkb/en-us/ About/Overview /E-
Participation-Index, last accessed 6 October 2024. In 2024, Czechia was ranked
20th among the 27 EU member states.

18 OECD provides the following ICT indicators: access to computers from home,
ICT employment, ICT goods exports, ICT investment, ICT value added, Internet
access; for a portal see https://www.compareyourcoungry.org/key-indicators,
accessed 6 October 2024.

19 For EU DESI see https://digital-strategy.ec.europa.eu/en/policies/desi,
accessed 6 October 2024. Czechia was ranked 19th.
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unsuccessful. Such an outcome may have political repercussions. In
a recent development, Prime Minister Petr Fiala has dismissed the
Minister of Regional Development, Ivan Bartos, due to significant
shortcomings in digitalisation pertaining to construction
administration. This reform has been met with criticism from local
and regional politicians, as well as the opposition?°.

A recurring discourse in the media highlights the hypothesis
that prominent software developers often gain a dominant position
in public procurement due to the limited expertise of their officials,
in addition to bureaucratic inaction?!.

3.3. Bureaucratic Paralysis, Legal Remnants, and
Decentralisation

As previously stated, a multitude of historical and structural
factors contribute to the perception, both at the indicator level and
among the Czech population, of an inadequacy in the country’s
public infrastructure.

The Czech Republic has demonstrated a lack of investment
in the improvement of its administrative capabilities. This is
evidenced by the absence of research institutes within its borders
and the underdevelopment of professional education and training.
A significant proportion of state officials, including those in
ministerial roles, are remunerated at a level that is below the market
rate. In such circumstances, it is difficult for authorities to attract
experts. A recent news item revealed that even the Cabinet Office,
which serves the Prime Minister and the Cabinet in its entirety, was
unable to find an IT expert for several months?2. This was attributed

20 For coverage in Europewide news, see T. Nicholson, Pirates jump ship: Czech
ruling  coalition loses a member, Politico (25 September 2024), at
https:/ /www.politico.eu/ article/ pirates-party-czech-republic-quitting-crisis-
regional-elections-petr -fiala-ruling-coalition-member/, last accessed 6 October
2024.

21 For instance, in the aftermath of the catastrophic flooding in Central Europe in
September 2024, many have expressed regret at the failure of the state to
construct a reservoir, which could have mitigated the damage caused to two
cities downstream. It is important to note that the communication strategy
employed with the residents of the affected village was inflexible, which
ultimately led to their official resistance and the emergence of environmentalist
activism. However, the primary focus of criticism is the approval procedures.

22 M. Nejedly, Urad vlddy hledal ajtika deset mésicii. Stdt je neni schopny zaplatit (The
Cabinet Office sought an IT-person for ten months, the State is unable to pay
them), Seznam Zpravy (25 August 2024), at
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to the significantly higher wages in the private sector in a
prosperous capital with zero unemployment.

Nevertheless, this underfinancing also affects teachers, social
workers, police officers and professional soldiers. Czechia
demonstrates a tendency to undervalue the importance of its public
sector. The judiciary has been the sole branch of government to
enjoy privileged remuneration, which has been effectively
protected from erosion by the Constitutional Court. Physicians and
nurses have successfully negotiated increased remuneration
following threats to seek employment abroad. This apparent
neglect appears to have ideological underpinnings. While a “slim
state’ may be an idealistic concept, in practice, it can be both
underfunded and overburdened.

It would be remiss not to mention the legacy of the Czech
Republic’s socialist past. As might be expected, the author of this
article, who is a law professor, places great emphasis on the role of
law as an instrument of the state in a wide range of areas of
governance. During the period of Czechoslovak socialism, legal
thinking became somewhat rudimentary?’. The emphasis on
individual rights and freedoms in the post-socialist era, the clashes
between formalists and rebels, and the influx of new legislation
have led to chronic instability.

In the academic world, a lack of understanding of the
distinctive national character of Czech law leads to a tendency to
prioritise prestigious publications in foreign languages, such as
English, while paying insufficient attention to practical matters.
However, there is no consensus on this diagnosis, even within the
academic legal community. Many would argue that no such crisis
exists or that the nation and its state have already overcome it.

Furthermore, decentralisation gives rise to a further
problem. All observers would classify the Czech Republic as a
unitary state. Indeed, the central government (stat, i.e. the state in
Czech) is responsible for enacting all significant laws and for
controlling taxation and redistribution. The allocation of resources
by the state to regions and municipalities represents a significant

https:/ /www.seznamzpravy.cz/clanek/domaci-politika-zacarovany-kruh-stat-
neni-schopny-zaplatit-ajtaky-digitalizace-je-drazsi-258310, last accessed 6
October 2024.

2 For an international readership on socialist and post-socialist law, see U.
Kischel, Rechtsvergleichung (2015) 571-594, or the same chapter in English
translation (U. Kischel, Comparative Law (2019, A. Hammel translator).
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aspect of the political and economic landscape. Additionally, the
role of complex subsidies, including those financed by the
European Union, is considerable.

The state is divided into thirteen regions and the capital city,
which constitute the first level of government. The second tier
comprises six thousand municipalities. The larger cities are
subdivided into autonomous circuits or wards. The regions and
municipalities (which are divided into three categories for the
implementation of national law) participate in the enforcement of
state laws (which have been delegated to them) in addition to self-
governance (which is conducted on an independent basis). These
subdivisions have been the subject of criticism on the grounds that
the regions lack a tradition of their own. Indeed, there were
autonomous provinces in the past: Bohemia, Moravia and Silesia.
The number of municipalities is notably high in comparison to the
majority of other countries?. The socialist regime amalgamated
many of the traditional subdivisions, so the process of
democratisation resulted in the re-establishment of minor
municipalities. Concurrently, the state halted this process by
imposing a requirement of one thousand residents for the
establishment of new ones. Nevertheless, efforts to consolidate the
existing entities have encountered considerable resistance. The
formation of voluntary consortia has rarely been successful.

The management of this enforcement process is
characterised by a notable degree of decentralisation, with the use
of IT playing a pivotal role. For instance, three apex courts, which
belong to different subdivisions, developed their own internal
information systems independently.

Public universities, regional schools, hospitals, and other
public institutions and enterprises (social services, infrastructure)
also purchase or develop software and operate their information
systems independently for a variety of purposes. The author has
already expressed appreciation for his university, noting that some
universities operate less user-friendly information systems, and

24 M. Placek, D. épaéek, O. Frantisek, M. K¥dpek, P. Dvorakova, Does excellence
matter? National quality awards and performance of Czech municipalities, 24(4) ]. East
Eur. Man. 589-613 (2019), at https://dx.doi.org/10.5771/0949-6181-2019-4-589,
accessed 6 October 2024; L. Matéjova, J. Nemec, M. Kfapek, D. Klimovsky,
Economies of Scale on the Municipal Level: Fact or Fiction in the Czech Republic?, 10(1)
NISPAcee J. Pub. Admin. 39-59 (2017), at https://dx.doi.org/10.1515/nispa-
2017-0002, accessed 6 October 2024.
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mentioned the experiments carried out in his city (although he has
not provided information on the situation in other municipalities).
Indeed, many professionals and clients consider locally developed
solutions to be superior, given their negative experiences with
national projects and the associated sunk costs.

As indicated in the analysis of the application of Al in the
public sector, ministries, regions, and municipalities are engaged in
the acquisition and operation of a range of artificial intelligence-
based solutions. Furthermore, the financing of this initiative is
diverse, involving also the European Union’s cohesion
programmes?>.

4.  Artificial Intelligence in the Czech Government and
Public Sector

A review of the literature on the deployment of Al in the
Czech administration reveals that it is used to assist clients in
preparatory communication, enhance information, improve client
documents, and reduce officials” need to respond?®.

It is anticipated that the deployment of chatbots will result
in cost savings, with officials being released from their current
duties to undertake other tasks. It may be the case that this
deployment serves to mitigate deficiencies in the provision of
guidance to clients or subjects, or in the complexity of governance.

The 2023 “Analysis and Evaluation” by the Ministry of the
Interior does not indicate the deployment of Al for the purpose of
identifying suspicious behaviour, instances of non-compliance, or
breaches of established regulations?”. Nor does it indicate any
deployment of Al in decision-making as the core activity of the
executive branch. However, according to the analysis, the Czech
Police have initiated a notable deployment of Al, utilising

25 Ministerstvo vnitra, cit. at 12, 45-49, listing municipal improvement projects
financed by cohesion funds, several involving elements of artificial intelligence.

26 Ministerstvo vnitra, cit. at 12, 34 mentioning, among others, the municipalities
and their districts, Praha 5, Plzent and Hradec Kralové, the Czech Social Security
Administration (Ceska sprava socialniho zabezpecent).

27 In this regard, the analysis stresses that the Netherlands has deployed Al
assertively in the context of welfare fraud, triggering judicial scrutiny:
Ministerstvo vnitra, cit. at 12, 60 (mentioning the Dutch system of discovering
fraud in social security Syri; for academic discussion of this case, see M. van
Bekkum & F. Zuiderveen Borgesius, Digital welfare fraud detection and the Dutch
SyRI judgment, 23(4) Eur. J. Soc. Sec. 323-340 (2021).
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innovative software to enhance facial recognition and combat
cybercrime.

In this context, we do not place undue reliance on a single
analysis concerning rapidly developing innovative technologies. It
seems reasonable to posit that a significant proportion of
municipalities did not respond to the questionnaire sent to them by
the Ministry, given the constant influx of requests they are
subjected to and the fact that this reporting was not obligatory. It is
not necessary for other parties to distinguish between the various
types of software and applications that this text examines with
regard to AL

It is pertinent to inquire whether there is cause for concern
regarding the potential covert deployment of Al, particularly in the
light of concerns about its legal and political implications. The
extent of such covert deployment abroad is largely unknown,
although it is believed to be significant in some countries, such as
the People’s Republic of China. Given the pivotal role of Al in this
scoring of behaviour, there are ongoing scholarly debates about its
methods and impact?.

Nevertheless, the circumstances appear to be distinct in the
Czech Republic. Firstly, there is a demand to modernise public
administration. Secondly, the management of personal data is
subject to restrictions and control, and it is not within the power of
state authorities to ignore this.

As to the first point, examples of unpopular administrative
law include tax evasion, non-compliance with overly complex
building regulations, and the avoidance of regulatory requirements
in various business sectors. Moreover, the situation may worsen in
the future, particularly with the adoption of the intrusive
requirements of the European Green Deal, which calls for a
significant reduction in greenhouse gas emissions?. It seems
reasonable to expect that the authorities would be well advised to
select agendas that could be more effectively and intensively

28 Among others, Z. Zuo, Governance by Algorithm: China’s Social Credit System
(2020), at
https:/ /www finance.group.cam.ac.uk/system/ files/ documents/Governance
byAlgorithm_CERF_Zhenbin6.16.2020.pdf, accessed 6 October 2024.

2 For the role of innovative information and communication technologies in this
rapidly expanding EU policy, see I. Kawka, E-government and environmental
protection. Towards more sustainability, in A. Sikora & I. Kawka (eds.), The European
Green Deal and the impact of climate change on the EU regulatory framework. Searching
for coherence (2024) 55-74.
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enforced with Al, a course of action that would enjoy considerable
public support.

As to the second point, it would be difficult to hide the use
of Al if its acquisition were made transparent acquisition through
public procurement. The possibility of experimental use of Al
sponsored by software producers cannot be ruled out, although
there is no evidence to suggest that this is the case. Notwithstanding
the aforementioned transparency, the supply of goods and services
to the public sector represents a lucrative opportunity, or so it is
perceived by many. Critics point to the potential for software
vendors to encourage dependency among their clients. The
situation may be different with regard to Al, as the deployment of
such technology may facilitate its learning capabilities. Indeed,
unofficial sources indicate that Microsoft has offered its Al
language model to Czech ministries for the purpose of analysing
their databases.

Four public sectors in particular seem to be the ideal
candidates for covert Al experimentations: the judiciary,
healthcare, education, and infrastructure and utilities.

As to justice, the report by the Ministry of the Interior does
not address the judiciary, as this is the responsibility of the Ministry
of Justice. Similarly, other reports and media sources do not refer to
the use of Al in this branch of government. We will return to the
relationship between Czech courts and Al in the next section.

Regarding healthcare, it should be stressed that the Czech
population expect optimal healthcare with comprehensive
coverage. Indeed, international rankings indicate that the quality of
Czech healthcare is better than in other post-socialist countries?®.
One might debate whether the tradition encompasses the legacy of
socialism, the regulated competition between hospitals and other
service providers, and the multiplicity of public health insurance
funds that contract these providers. The implementation of Al in
the field of medicine, with the objective of enhancing diagnostic
and therapeutic procedures, would undoubtedly constitute a
valuable contribution if it were feasible. Both public and private

30 Unfortunately, the most comprehensive and thus convincing European Health
Consumer Index (see https:/ /healthpowerhouse.com/ publications/, accessed 6
October 2024) ceased to emerge since 2018. For surrogates, see Legatum
Prosperity Index - Health sub-index, at https:/ /www.prosperity.com/rankings,
accessed 6 October 2024. Czechia usually ranked the best among post-socialist
countries or at par with Estonia and Slovenia in these rankings.
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hospitals are equally capable of deploying these technologies.
However, it is evident that this is a matter that extends beyond the
purview of the government.

As to education, research in universities and research
institutes includes advanced information technologies and a
comprehensive understanding of Al It seems reasonable to assume
that AI will also be deployed in other scientific, technological and
medical research. From the students’” perspective, it is not
uncommon for students to use the Internet when composing essays,
albeit in ways that are not in accordance with academic standards
and ethics. Universities adopt disciplinary measures and search
programs to combat plagiarism. The advent of Al has recently
become a significant concern, particularly among students and
young researchers who are well-versed in digital technologies and
online communication. They are rapidly acquiring knowledge
about publicly available chatbots, which are becoming increasingly
sophisticated. Universities require students to attest that they have
not used such resources in the preparation of their assignments, or
they provide guidance on the acceptability of their use3!. It would
be useful to determine whether the updates to these anti-plagiarism
programs have already reached the level of Al. One may hope that
Al could be conceived of as a dedicated, perceptive, and patient
educator of students and pupils, including those with special needs.
Nevertheless, it seems that for the time being, use of Al in education
is minimal. Even Masaryk University, which is widely regarded as
one of the most advanced universities in the field of informatics and
which has an IT faculty of offering curricual specialised in AI3?, as
revealed by an informal inquiry conducted by the author as an
insider, engages in experimentation with this technology only in
the context of internal analyses. It does not utilise Al in teaching
students.

The fourth sector comprises infrastructure and utilities,
including road transport, water and sewerage, and other services

31 See the document available at the author’s Masaryk University, at
https:/ /www.muni.cz/ o-univerzite/uredni-deska/stanovisko-k-vyuzivani-ai,
accessed 6 October 2024, also available in English at
https:/ /www.muni.cz/en/about-us/ official-notice-board / statement-on-the-
application-of-ai, last accessed 6 October 2024.

32 See the promotional information of the Master’s degree programe in Artificial
Intelligence and Data Processing at Masaryk University:
https:/ /www.muni.cz/en/bachelors-and-masters-study-programmes / 22961-
artificial-intellicence-and-data-processing, last accessed 6 October 2024.
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provided by entities under the control of the state, regions and
municipalities. It is reasonable to assume that these entities have
commenced to deploy Al to optimise their services in a manner
similar to that observed in other developed countries.

There has been no recent information on the use of Al in
leading hospitals or public health insurance funds for treatment
efficiency, the allocation of scarce resources, or the identification of
futile treatment. These funds frequently demonstrate benevolence
towards requests for financing innovative treatments, including
those that are exorbitantly expensive and presented as promising.
In some instances, administrative courts have compelled them to
do so. It is reasonable to posit that many educators have long
aspired to have robots evaluate written examinations. The advent
of Al may facilitate this, including the use of chatbot examiners. It
seems reasonable to suggest that the use of Al in both industries
will give rise to significant upheaval.

5. The Absence of Specific Provisions for Artificial
Intelligence in Government

The absence of a specific legal provision addressing the
deployment of Al in the Czech Republic is a notable gap in the
country’s legislative framework. Additionally, no proposals such as
a law or statute on the subject were put forth to enact legislation
pertaining to AL

Nevertheless, it would be erroneous to view this absence as
anomalous. Globally, many states have yet to implement
comprehensive legal frameworks to address the rapidly evolving
tield of Al

It is important to note that there is no explicit provision
addressing Al, either in general or in specific legislation. The
adjective and substantive “umeéld intelligence” are the settled
equivalent of “Artificial Intelligence” in the absence of an
abbreviation such as Al (spelt in English) that stands for it. It would
be erroneous to exclude complex descriptions using alternative
terminology. Nevertheless, no category or aspect of Al or its
sectoral deployment is addressed by such descriptions.

5.1. A Lack of National Laws
A comprehensive search of Czech national legislation in
available databases has revealed only a limited number of instances
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where the term is used in the entire corpus of Czech law,
particularly in selected codes. All the references are irrelevant to the
research in question®.

At the time these pages were written, neither general
(horizontal) addressing procedures and authorities nor specific
legislation addressing industries or concerns addressed the issue of
Al including its creation as software and its deployment with
meaningful provisions.

As mentioned above, several municipalities have started to
deploy Al Nevertheless, the identified modes of use do not
necessitate the establishment of a legal framework. It is possible
that some local laws may refer to this deployment, but it is unlikely
that any specific guidelines will be set forth by municipal
authorities.

5.2. Exception: Attorneys and Artificial Intelligence

It is questionable whether soft law should be regarded as
equal to genuine (i.e. hard”) law. Nevertheless, there is an emerging
inclination to view such documents as a potential source of
guidance. Especially, elucidations by the authorities responsible for
the enforcement of the law, encompassing its diverse typology,
could provide some insights into their policy.

The 2023 opinion of the Leadership of the Czech Bar
Association, which represents the legally mandated self-
government of attorneys, constitutes a notable example in this
regard®. It outlines the desirable and undesirable modes of Al,

33 These documents address statistics of economic activities, classification of
tertiary education (studying informatics encompassing artificial intelligences at
technical universities and vocational schools) and considering related software
as intellectual property. In some cases, it is unclear whether real artificial
intelligence is at stake.

3¢ Predstavenstva Ceské advokatni komory, Usneseni AD12/2023 Predstavenstva
Ceské advokdtni komory ze dne 12.9.2023, Stanovisko k uzivini umélé inteligence (Al)
pri poskytovdni pravnich sluzeb, at
https:/ /www.cak.cz/cs/download /23.%20sch % C5 % AFze %20-

%20prosinec %202023.pdf, accessed 6 October 2024. This document seems to be
an excellent preliminary assessment of Al. Among others, it underscores the lack
of definition, or the existence of various systems of artificial inteligence. It is
considered acceptable to resort to Al for preparatory administrative purposes,
but rejects delivery of legal services by Al. Al can communicate with the public
and deliver general consultations comparable to articles in legal journals, but
considers it inappropriate to confuse advised clients. It underlines the
unpredictability of Al and also reiterates confidentiality concerning Al learning.
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while emphasising the variability and reiterating the importance of
confidentiality. As such, it forms a noteworthy exception to absent
policies on AL

5.3. No Evaluation of Artificial Intelligence by Courts

In the Anglo-American legal system, which is based on
common law, courts develop laws that are then considered
precedents. Even statutory law is subject to judicial interpretation.
Notwithstanding the Czech Republic’s civil law system, it is
conceivable that AI could be addressed when applying the
principles of administrative and judicial proceedings. There is
actually no doubt that the use of Al without the establishment of
specific legal provisions could result in judicial scrutiny. It is also
reasonable to assume that the highest courts will not refrain from
scrutinising specific provisions that permit the deployment of Al
and stipulate such oversight if plaintiffs challenge the principles
and fundamental rights involved. However, it appears that Czech
courts have not yet had the opportunity to do so.

As regards the three Czech apex courts - namely the
Constitutional Court, the Supreme Court (for civil and criminal
matters) and the Supreme Administrative Court -, it is possible to
access their judgments via search engines. These search engines are
visibly different from one another, which is a result of the
independent development of information systems and webpages
mentioned above. A review of the judgments of these apex courts
reveals that approximately one dozen of them contained the
expression “artificial intelligence”. Nevertheless, these decisions
seems also to be irrelevant to our search for principles and
guidelines for the deployment of AL the author’s sole regret is that
he lacked the benefit of Al in conducting this research.

As regards the lower courts, it should be noted that Czech
law provides for one appeal in matters of administrative matters
and two appeals, namely ordinary and extraordinary (revision), in
civil and criminal cases of major importance. In addition, the
Constitutional Court accepts individual constitutional complaints.
It should also be noted - and this confirms the underdevelopment
of IT in the Czech Republic - that there is no systematic publication
of the judgments of inferior courts. The ministerial database of
Czech judgments?® is not fully comprehensive. It may be inferred

35 See the database at https:/ /rozhodnuti.justice.cz, last accessed 6 October 2024.
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from this limited accessibility that superior courts frequently
reverse these judgments.

That being said, the main problem of the Czech judiciary is
that, notwithstanding the stabilisation and improvements that have
occurred over the past few decades, the adjudication process can
still take years. As a result of the proclivity of superior courts to
vacate the judgments of inferior courts and issue guidelines for
reconsideration, the adjudication process can span a considerable
length of time, often up to a decade. Complex cases in which the
interpretation of general provisions emerges, conflicting values
play a role (so-called ‘hard cases” in legal theory), and the
application to new phenomena emerges are particularly prone to
delay. Objections to the use of Al based on general principles would
undoubtedly fall into this category of cases.

It is estimated that no such cases are pending before the
lower courts. There is clearly no reason to file complaints or take
legal action if the central state, regions, municipalities and public
services do not apply Al in a way that is detrimental towards
individuals. Should this situation change, it is expected that
attorneys will begin to publicise potential cases, thereby initiating a
process of informed debate. In any case, even if the higher Czech
courts do issue rulings in this regard, it would be a mistake to take
the first published judgments handed down by these courts as the
definitive case law on the specific interpretive issue in question. In
such instances, a divergence of opinion may necessitate the
intervention of an extended panel or plenary.

6. The Permissibility of Deploying Al without Specific
Legislation

In the absence of any explicit Al regulation in the Czech legal
framework, the crucial question that this paper addresses is
whether the deployment of Al in administrative, judicial, and
police contexts is permissible without being specifically legislated.

The following considerations are based on the author’s
interpretation of existing provisions and recognised principles.
Following an examination of the current position of legal
scholarship on these issues (section 6.1), the subsequent sections
will evaluate the potential for claims to emerge (section 6.2).
Thereafter, the various approaches that administrative judges may
adopt in response to complaints or actions filed by clients or
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subjects will be considered (section 6.3-6.7). The following
conclusions (section 6.8) will remain applicable until such time as
the national legislature reacts by enacting specific legislation or
provisions to approve the use of Al, define its characteristics, and
either restrict or prohibit its use.

6.1. The Stance of Legal Scholarship

Many Czech authors addressing the legal and ethical aspects
of Al have written their texts in English to meet the expectations of
scientometrics as set out by their respective institutions, as well as
the promises made to grant agencies. It would be unfair to criticise
these texts for failing to discuss Czech law, given that there is
currently no general legislation or specific provisions addressing Al
and its use in the Czech Republic, and that the lack of use of Al by
the public sector and it limited diffusion in the private sector have
not yet attracted significant judicial scrutiny. Nevertheless, it is a
pity that these texts did not examine the legality of Al in accordance
with existing Czech legislation and did not suggest amendments to
address the challenges and potential issues associated with this
innovative information technology.

In the light of the above, we particularly appreciate the
recent publications®® and academic projects that have set this
endeavour in motion, resulting in a series of insightful reflections?”.
Furthermore, it could be beneficial to consider the international
literature on this topic, as similar issues are present in other
countries38.

6.2. Modes of Deployment

The previous sections have identified several potential uses
of Al in government and public services. It is necessary to
distinguish between them according to the potential risks they pose
to those affected by them.

% Among others, R. Pol¢ak, Umeéld inteligence v justici (Artificial intelligence in
judiciary) 26(1) Soudce 4-17 (2024), and A. Karpjakova, Zcela automatizované Al
systémy a tvorba oditvodnéni soudniho rozhodnuti v civilnim procesu (forthcoming,
courtesy of the author).

37 Namely, the monothematic issue of Acta Universitatis Carolinae - Iuridica
(2024) 2.

3 For a meta-analysis of existing literature, see R. Madan & M. Ashok, Al adoption
and diffusion in public administration: A systematic literature review and future research
agenda, 40 Gov't Inf. Q. (2023), https://doi.org/10.1016/j.2iq.2022.101774, last
accessed 6 October 2024.
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The potential applications of Al in optimising public
services, including those pertaining to education, healthcare, social
services, culture, sport and infrastructure, are beyond the scope of
this discussion inasmuch as they are in principle beneficial to
people. These uses only need to be scrutinised if the benefits for
different groups of citizens or clients lead to increased inequality,
as the main beneficiaries are those who already have access to high-
quality public services. However, caution should be exercised
before characterising this as a discriminatory practice.

The use of Al to help customers understand the information
they need, to facilitate their submissions, or otherwise to assist them
in administrative procedures, thereby reducing the burden on
public officials and administrations, also appears to be an
acceptable course of action. Only the extent to which such Al can
replace the tasks of authorities, where the relevant regulations
allow the use of Al by public officials, may be open to question.

Reliance on Al in the justice sector may raise particular
issues. The use of Al in judicial proceedings in civil matters may be
seen as favouring one party over another, which could be perceived
as a violation of the principle of “equality of arms”. The use of Al
to search for instances of non-compliance with legal requirements
or restrictions will inevitably be challenged by those who have been
caught, prosecuted, and sanctioned. It is possible that even
individuals, enterprises, and institutions that comply with the
relevant requirements may perceive such monitoring as an
intrusion into their activities. It would be reasonable to posit that
any authority deploying such technology should expect to be called
to account for its use, particularly if it is not kept in strict confidence.

The most sensitive form of Al in the justice sector however
remains its potential use in the drafting of administrative or judicial
decisions. When computer software is able to analyse the facts of a
case, to evaluate the evidence presented, to consider the relevant
legal frameworks, to determine the verdicts, and to formulate
related reasonings, Al assumes the role of a decision-maker in lieu
of humans.

In addition to its applications in relation to citizens and
clients, it is important to consider the role of Al in the analysis of
data and documentation, including files and decisions, with a view

3 For fresh reflection of experiences abroad, namely in Singapore, to domestic
readership, see T. Svoboda, Chatboty ve verejné spravé - strucny ndstin (Chatbots in
public administration-short overview), Spravni pravo 501-516 (2024).
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to improving institutional policy. In addition to the considerations
regarding data protection, there is a potential for this technology to
exert control over the actions of employed officials. It is evident that
this would be a highly sensitive issue. The implementation of this
technology in the context of legal decision-making is likely to elicit
significant opposition from those who are accustomed to exercising
influence and discretion in this domain.

6.3. Limitations Regarding the Judicial Functions

The judges or judicial panels involved in the adjudication
process are always identifiable in Czechia*®. A comprehensive set
of regulations governs the assignment of cases to specific courts and
judges, as well as the designation of deputies. The guidelines for
recusals are applicable, while judges are obliged to recuse
themselves in the event of a conflict of interest; however, they are
not permitted to do so in other cases. It is possible for judicial
assistants (clerks) and support personnel (secretaries) to assume
preparatory tasks and provide support, including checking
language, but they are typically not permitted to make decisions.
Something similar occurs in administrative proceedings, in which
there is almost always an identifiable “official person” involved?,
despite the possibility of collaboration among various officials in
preparing decisions based on complex inputs and a more collective,
de-personalised approach to the management of many routine
cases. It would therefore be reasonable to conclude that reliance on
automated computer operating Al to make decisions in lieu of these
individuals would be illicit in the absence of an explicit exception.

This conclusion is confirmed by the fact that the automated
aggregation of data and the use of algorithmic systems in judicial
and administrative proceedings would probably put considerable
pressure on the individual officials involved. There is no doubt that
the decision-making process, especially within the judicial system,
is characterised by a high degree of personalisation. This can, in
certain instances, give rise to a heightened risk for judges presiding
over criminal or sensitive civil cases. This is one of the reasons why,
in civil law jurisdictions, judges attempt to distance themselves

40 Nobody could imagine “faceless judges” in contemporary Czechia. Any law
introducing them for adjudication of the most serious crimes would undoubtedly
face constitutional scrutiny.

41 See §14 zakon ¢. 500/2004 Sb., Spravni ¥ad (Code of Administrative Procedure).
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verbally from the proceedings by addressing plaintiffs, defendants,
and witnesses in the third person: “The court requests that you ...”.

Nevertheless, it might be interesting to consider whether
capable judges and officials could use Al in lieu of their assistants
and clerks. In Brno, the judicial capital of the Czech Republic and
the home of the three aforementioned highest courts, it is widely
acknowledged that, in many routine cases, judicial assistants draft
documents that are then reviewed and refined by judges. The
directors, chiefs, and bosses of authorities, agencies, institutions,
and companies approve the decisions prepared by their assistants,
often without in-depth knowledge of the individual cases, by
signing papers or clicking in information systems. One might ask
whether Al could improve and speed up their work. In addition,
with regard to the analysis of legal materials, it is possible that Al
could be used to filter case law and literature into categories as
either relevant or irrelevant. This task is laborious and prone to the
exclusion of relevant cases. It is conceivable that AI could be
similarly prudent, but much faster. It could then make connections
with facts.

In order to substantiate this hypothesis, it may be useful to
consider the deployment of autonomous vehicles as a further
example of Al It is indubitable that these vehicles are capable of
error, yet it is equally true that human drivers are prone to similar
mistakes. With the implementation of certain enhancements, it is
conceivable that Al could operate a motor vehicle with a greater
degree of proficiency than some individuals currently permitted to
do so. It seems reasonable that Al will soon surpass humans in the
ability to describe and assess facts, starting with routine cases*.
From this perspective, there may soon be a greater willingness to
rely on Al in decision-making processes.

6.4. Limitations Deriving from General Guidelines for
Administrative Decision-making

In the Central European legal tradition, there are codes that
delineate the procedures to be followed by the judicial and
administrative authorities, as well as the requirements for the

42 Similar conclusions, with regard to routine cases, have been proposed by R.
Pol¢ak, Umeld inteligence ve spravni praxi, Spravni pravo 62-72 (2024) and L.
Pavlicek, Algoritmizované rozhodovini u trividlnich prdavnich otdzek, 29 Revue pro
préavo a technologie 229-271 (2024).
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reasoning of decisions in the absence of specific legislation. In order
to comply with these guidelines, it is necessary to take into account
the allegations made, the evidence presented, the generally
available information and the applicable legal framework. In
practice, this intellectual activity of judges and officials manifests as
a description of the reasons (reasoning) that accompany the
decision. These texts are written in natural languages and vary in
style from one country to another. Notwithstanding the
homogenising effects of national and institutional education and
training, these decisions nonetheless reveal the individuality of
their author.

It is possible to exercise control over reasoning by re-
examining the evidence or the applicable laws. At higher levels of
the judicial system, complaints and appeals may contain evidence
of factual and legal errors. However, it is not possible to control the
thinking of the judges and officials who produce the reasoning.

Until recently, little was known about what happens in the
human brain and its different parts. Scientific observation of blood
circulation and electrical impulses with modern diagnostic
methods can locate responses to impulses in the human brain.
However, we are still a long way from being able to visualise
cognition, thought, knowledge, and ideas. Medical diagnostics,
even if technically and economically feasible, would be intrusive
and therefore unethical.

One objection to decision making by Al is the so-called black
box, our inability to check its operation. Perhaps not all Al
demonstrates this phenomenon, but a review must take into
account large amounts of data, so such an analysis may require a
different Al system. Nevertheless, what should be acknowledged is
that even an Al that renders text based on impulses from the
aforementioned black box is no different from our inability to
follow processes in our brains directly43.

6.5. Limitations Regarding Cybersecurity and Personal
Data Protection

Another reason against the use of Al in government is that it
may compromise confidentiality and security. It is therefore
important to reiterate that civil servants and judges must respect

4 Among Czech authors reflecting on the issue in administrative law, see J.
Nespor, Automated Administrative Decision-Making: What Is the Black Box Hiding?,
2 Acta Universitatis Carolinae luridica 69-84 (2024).
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confidentiality, even though some fail to do so. Physical barriers
have protected paper files from unauthorised intrusion with the
potential for viewing, alteration and destruction. Converting this
information into electronic form requires cybersecurity against both
espionage and sabotage. Undoubtedly, legal penalties have
supported the former barriers and should support the latter.

The question is whether Al can remain confidential to its
providers when personal or other sensitive data are required for the
internal learning processes inherent in this advanced information
technology. There is no need to reiterate the protection of personal
data in Europe, as this issue is universal. Nevertheless, the
European Union’s General Data Protection Regulation has led to
interpretations that have restricted many benign activities*, and it
is to be feared that this will also be the case with AL

6.6. Comparing Artificial and Human Intelligence

It may be worth noting that all government systems select
public officials as decision-makers partly on the basis of their
perceived ability to make decisions. In addition to knowledge,
other virtues - such as caution, perfectionism, decisiveness,
resilience, calmness and perseverance - are valuable and their
opposites undesirable. Education and training in schools and
centres, examinations, assessments, observation of performance
and interviews in selection processes have served this purpose.

In the education, army, police and transport sectors, some
authorities use psychological tests to screen potential civil servants
and judges. The psychology of decision-making should not be
completely forgotten, as there are some interesting studies. As
mentioned above, judges received the privileged salaries
mentioned earlier thirty years ago, when the judiciary was on the
verge of collapse. As for newcomers, the Ministry of Justice relies
heavily on the psychological testing of newcomers, not to exclude
extremes, but to select the best when there is no consensus on
excellence in law. Psychologists can serve as gatekeepers in this
regard. In this context, it may be helpful to ask Al experts whether
the industry is considering the possibility of Al exhibiting preferred

44 The author agrees with criticism of the GDPR by politician-lawyer A. Voss,
Fixing the GDPR: Towards Version 2.0. Position Paper (2021), at https:/ /www.axel-
voss-europa.de/wp-content/uploads/2021/05/GDPR-2.0-ENG.pdf, last
accessed 6 October 2024.
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psychological traits. Perhaps it is time to incorporate psychology
into the development of Al

Another argument for comparing machines to humans is
that, in many sectors, machines - stationary and mobile - have
become more powerful, resilient, precise, careful, durable and
reliable than humans. Improvements were slow over thousands of
years, but have accelerated with the industrial revolution with
motors. Then came automated production in assembly lines and so
forth. Some occupations became obsolete and others were reduced.
Mechanisation and automation allowed the growth of the service
sector, shifting people from agriculture and industry to the service
sector. Protests against this, such as the British Luddites, were
largely unsuccessful. There is no doubt that these machines and the
way they operate create inherent risks. The use of machines has a
history of accidents and tragedies, leading to safety standards for
temperature, electricity, gas, pressure, weight, speed or radiation.
Al is now extending these developments to typical “white collar”
jobs, but the problem remains the same: the impact on the
workforce and the risks inherent in this innovative technology.

6.7. The (Non-)Personhood of Artificial Intelligence

Thinking about the psychology of Al can lead us astray.
Indeed, some people fear the rebellion of robots, while others
would indulge in them and acknowledge their personhood. We
suggest sobriety here. Firstly, personhood does not depend on
physical or mental strength. We now grant it to every living human,
and reject exceptions even in cases of severe disability. History
teaches us - with slavery, serfdom, prejudice against foreigners,
and disdain towards the mentally disabled - that this is not self-
evident. Secondly, people personalise animals, toys, motors,
vehicles or fictional characters. This personalisation may be even
greater in the case of human-like robots (androids).

When it comes to Al in government, some have already
begun to perceive “the (virtual) Big Brother is watching you”. This
is not necessarily a negative feeling; someone may admire such Al
in the service of human control.

Despite these developments, for the time being, we refuse to
consider Al as deserving of recognition of its personhood and legal
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subjectivity> as we encounter computers and software. We may
come to a different conclusion with regard to genetically modified
or artificially nurtured cyborgs, but they are not yet among us.

6.8. What Comes Next?

In the light of the above, we believe that there are two
possible approaches to managing Al in government in the near
future. The former views it as a risky technology, while the second
considers it as an intrusive procedure. Fortunately, these
approaches are not mutually exclusive.

Let us start with the first. Machines can be dangerous. There
are even technologies that can be dangerous for entire populations,
such as nuclear power. A few decades ago, people were justifiably
afraid that nuclear bombs and missiles would wipe out humankind.
Global warming and the climate crisis, caused mainly by the
burning of fossil fuels, are a current concern. Dangerous activities
may be carried out by a few individuals or by a large number of
people, each contributing to the risky outcome in varying degrees.

As mentioned above, the law has barely taken into account
technological improvements in administration and justice, health
care, or education. Nevertheless, technological improvements have
come about, with typewriters replacing pens, computers replacing
typewriters, and digital databases replacing the management of
paper files. Digitalisation has allowed a radically more intensive
use of personal data that previously remained hidden in files
behind locks. From this perspective, Al in government is another
disruptive technology requiring evaluation.

The other possibility is to see Al as an intrusive process. The
elaborate rules we have today for obtaining evidence from objects,
documents and witnesses, for presenting it to authorities and courts
in administrative and judicial proceedings, and for evaluating
them, have been developed over centuries. Our European
imagination is filled with torture, coercion and deception. Not
surprisingly, the legal codes governing the investigation and
prosecution of crimes contain detailed rules on opening mail,
searching notes and books, wiretapping, eavesdropping and search
warrants. Failure to comply with these can result in the acquittal of

45 Therefore, the author disagrees with K. Drachovska, Uméld inteligence jako
nositelka zdkladnich prav? (Artificial intelligence as a subject of fundamental
rights), 4 Pravnik 273-284 (2021), and with the foreign authors the author
consulted to elaborate these arguments.
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the accused. Similarly, policing laws in liberal democratic countries
that can truly be called ‘rule of law” states, specify in detail various
weapons and other physical instruments and their permissible use.
Many administrative laws permit certain forms of control while
excluding others. In this context, Al may be seen as an innovative
procedural tool that requires new legislation before authorities can
use it.

7.  European Union Legislation on Artificial Intelligence

It is well known that the EU has recently adopted many texts
on digital technologies and Al This development should be
critically analysed. One does not have to be a fan of the European
Union’s recent wave of regulation in various fields. It is time to
debate the use of competences by the EU institutions, as many
doubt that the EU’s regulatory powers always respect the principles
of subsidiarity and proportionality.

Moreover, even those in favour of extensive supranational
legislation have to admit that lengthy EU-made regulations and
directives often do not provide detailed rules (regulatory density),
but rather reiterate ambitions, objectives and principles.

At the same time, the transformation of directives into
regulations and the preference for regulations in new areas are
developments that can be welcomed with caution. It has become
increasingly difficult and frustrating to implement detailed EU
directives, and EU Member States’ room for manoeuvre has
diminished, as the level of detail of these texts has increased?e.

A prominent set of these laws is the package of digital acts,
which embody the Digital Strategy as the European Union’s
flagship  policy, promising technological and economic
advancement. Sceptics may question this frenetic lawmaking with
the phrase: ‘the US innovates, China imitates, Europe regulates’. In
more detail, Vagelis Papakonstatinou and Paul de Hert have
identified several features of this digital lawmaking beyond the
aforementioned “act-ification”, such as GDPR mimesis (imitating
its regulatory approaches) and regulatory brutality (ignoring
emerging national approaches). Nevertheless, lawyers will have to
apply these laws or help their clients and employers deal with

4% F. Ktepelka, Transformations of Directives into Regulations: Towards a More
Uniform Administrative Law?, Eur. Pub. L. 781-805 (2021) and F. Ktepelka,
Evropské zdkony za obzorem (European Laws Beyond the Horizon) (2023).
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them, depending on their position, and interpret them
accordingly*.

The Artificial Intelligence Act (AIA) is part of this package.
The Commission proposed this regulation in 2021, and the
European Parliament, the Council and the advisory committees
reached a consensus, leading to the publication of the European
Union’s final version in July 20248. The AIA envisages its gradual
entry into force over the years to come.

Of course, the AIA may not be the only possible response to
the challenges posed by Al Perhaps the text is over-cautious, and
other nations will not emulate it*. We suggest comparing this
prudence with other sensitive technologies beyond information
technology, such as the genetic manipulation of plants and animals,
bioethically sensitive treatments, and nuclear energy.

We do not need to examine in this article whether the AIA is
an example of brutality against Member States, forcing them to
abandon emerging national policies and laws on Al, as the Czech
Republic has not yet addressed this technology. What we can say is
that the AIA will apply to the administration and judiciary of
Member States, despite their competence to organise and run their
government, as the only sector that remains beyond the scope of the
AIA is the military®0. The AIA will also undoubtedly result in the
prohibition of some e-government practices.

However, as legal scholars concerned with the legal
dimension of national responses, we should question whether this
regulatory regime is exhaustive and exclusive in terms of
restrictions, requirements and procedures and, if not, whether it
pre-empts national legislation®'. If the law only sets minimum

47 V. Papakostantinou & P. De Hert, The Regulation of Digital Technologies in the
EU. Act-ification, GDPR Mimesis and EU Law Brutality at Play (2024).

48 Regulation (EU) 2024/1689 of the European Parliament and of the Council of
13 June 2024 laying down harmonised rules on artificial intelligence and
amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013,
(EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU,
(EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence Act), hereinafter
“AIA”.

4 For similarly cautious pre-enactment scrutiny, B. Martens, The European Union
Al Act: premature or precocious regulation?, Bruegel Analysis (2024), at
https:/ /www .bruegel.org/analysis/european-union-ai-act-premature-or-
precocious-regulation, last accessed 16 October 2024.

50 Art. 2(3) AIA.

51 On this, see R. Schiitze, Supremacy without pre-emption? the very slowly emergent
doctrine of community pre-emption, 43(4) Common Market L. Rev. 1023-1048 (2006).
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standards, the Member States can adopt stricter regulations, just as
they can ban nuclear energy, restrict genetically modified seeds and
plants, and regulate many bioethically sensitive medical
interventions in different ways. The European Union acknowledges
this differentiation between nations.

In terms of governance, EU Member States have many
options. They could evaluate Al more rigorously, choose among the
available Al systems, prohibit them altogether, or consider banning
or restricting (some of them) by cautiously interpreting existing
laws in the ways sketched out here. The same choices are indeed
open to the EU institutions themselves, which could begin to
consider adopting a legal framework for the use of Al by the EU in
its expanding administration2.

8. Conclusions: Desirable Approaches to Artificial
Intelligence in Government

The lack of provisions on the use of Al in government has
recently been critically reviewed by Ales Kucera, a senior expert at
the Chamber of Commerce. He reiterated that no relevant laws
address the issue. In a recent conference presentation, he asked the
iconic HAL 9000 from Kubrick’s film based on Clarke’s Space
Odyssey whether this super-computer anticipated the use of Al by
the Czech Republic in its government®3.

We do not need such a supercomputer to assess short-term
prospects. As already mentioned, governance is the Achilles” heel
in the Czech Republic, and e-government has become a sensitive
issue. Experts point out that no authority wants to deal with Al
issues a year before the parliamentary elections. We conclude that
the precondition for the feasible use of Al in government is a
modern e-government.

Under these conditions, we should not be surprised that
Czech politicians and their advisors believe that the European

52 For a reflection by a Czech author, see P. Hubkova, EU Administrative Decision-
Making Delegated to Machines — Legal Challenges and Issues, 2 Acta Universitatis
Carolinae Iuridica 101-120 (2024).

53 Hospodatska komora Ceské republiky, sekce pro digitalizaci a podporu
podnikéni [A. Kucera], Al ve verejné sprave. HALe, je to viibec mozné? (Al in public
administration. HAL, is it possible?) (4 September 2024), see
https:/ /www.government.cz/soubor/ ai-ve-verejne-sprave-cr-je-to-vubec-
mozne/, last accessed 16 October 2024.
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Union’s AIA covers all aspects of this innovative information
technology. The Member States, in turn, need not, and should not,
concern themselves with it.

We suggest that such an assumption is misleading. The AIA
does not address the dilemmas posed by the use of Al in
government. Given its potential for surveillance and decision-
making in administration and justice, the use of Al should not be
possible without an explicit legal framework. Otherwise, there is a
risk that any use of Al by public authorities will come under judicial
scrutiny. The national framework may be permissive or restrictive,
general or specific to different agendas, but it should be there.
Perhaps, a recent analysis delivered by the Organisation for
Economic Cooperation and Development can catalyse our thinking
on this issue>.

5¢ OECD, Governing with Artificial Intelligence: Are governments ready? (2024), at
https:/ /doi.org/10.1787 /26324bc2-en, accessed 16 October 2024.

620



THE LAW OF THE ALGORITHMIC STATE IN HUNGARY

Erzsébet Csatlos* and Péter Mezei**

Abstract

The digitalisation of public administration and
administrative services is a priority for the state, and in recent years,
significant developments have been seen in the field of algorithmic
governance. Additionally, since 2020, the Hungarian Government
has implemented an Artificial Intelligence (Al) Strategy with the
goal of building a “data-driven, service-provider state” over the next
decade.

After examining the legislative background of this topic and
the daily operations of public administration—particularly in
providing public services to citizens —it can be concluded that Al-
related developments are still in their early stages. There is little
legislative clarity regarding the technological and infrastructural
foundations needed for Al integration, such as electronic
administration and e-proceedings. Although the AI Strategy is
ambitious, and the new legal act on the digital state sets forth
promising goals for the future, the current regulatory framework
lacks specific legal guidance. Actual implementation remains
constrained by societal digital literacy and an underdeveloped IT
infrastructure. Legal and academic discussions tend to focus more
on the potential future impact of Al rather than its present-day
applications.

In conclusion, Hungary is striving for a prosperous future as
it navigates a challenging path towards realising a data-driven
concept of state.
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1. Introduction to the State of the Art and Methodology

In Hungary, there is no specific legislation addressing
artificial intelligence (Al) itself, and there is no legal definition for AL
In today’s Hungarian public administration, the use of Al
applications is not yet widespread, but some Al technologies are
starting to be integrated into public administration procedures.

The Digital Welfare Programme was launched in 2015,
aimed at digital development in the fields of education, child
protection, export, agriculture, startups, and others!. Since 2020,
Hungary has had a strategy on AI? outlining the fields of public
administration where it is already in use and also marking the
future path of development. Al is not a central legislative issue in
public administration; instead e-public administration and e-
administrative services (or, as it is now being called, digital public
administration and digital public services) are the terms in use.

1 Gov. Decision 2012/2015. (XII. 29.) on the Digital Welfare Program to be
implemented by the Government based on the results of the national
consultation on the Internet and digital developments (InternetKon).
Programmes are available at https:/ / digitalisjoletprogram.hu/en/about.

2 Magyarorszdg Mesterséges Intelligencia Stratégidja 2020-2030, available at
https:/ / digitalisjoletprogram.hu/files/2f/ 32/ 2£32f239878a4559b6541e46277d6e
88.pdf (visited 20 May 2024) [Al Strategy]. See also Gov. Decision 1573/2020 (IX.
9) about Hungary’s Artificial Intelligence Strategy, as well as some measures
necessary for its implementation.
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Hungary is presently undergoing a transition, during which the
recently enacted Act CIII of 2023 on the digital state and certain rules
for the provision of digital services (Digital State Act) is gradually
replacing the former regulations on the fundamentals of electronic
public services until July 2025.

In Hungary, the history of e-administrative services started
with the introduction of the second code of administrative
proceedings that replaced the 1957 Act and declared the possibility
of conducting certain administrative authority procedural actions
electronically following 1 November 2005. Also, e-administration
has become a fundamental right for the user: the act empowered
uers to carry out certain procedural actions electronically and
allowed for the electronic communication of official decisions?.

Over the past two decades, the interpretation of the concept
of electronic administrative proceedings has undergone several
changes including changes in the concept of centralised and
decentralised models?; there is yet no uniformly accepted definition
in the literature. From the regulatory perspective, it is crucial to
note that e-administrative proceedings are not considered an
independent type of authority procedure but rather a specific form
of proceedings with e-interaction between the user and the
authority. Act CCXXII of 2015 on the General Rules of Electronic
Administration and Trust Services (GREATS) entered into force in
2016 and became a lex specialis to the ordinary administrative
procedural code.

Electronic administration is described as procedural acts
wherein the client or administrative body issues electronic
statements and where non-electronic statements from the client or
another administrative body are converted into electronic
statements, which are then used during the procedure. The concept
of e-administration covers a complex process that includes
information and all aspects of interaction between the authority
and the clients®. Currently, more than 4,000 different types of

3 Act CXL of 2004 on the general rules of public administrative authority
procedure and service (Ket.), Article 8 (1).

4 B. Veszprémi, A stratégia-alkotdstol a SZEUSZ-6kig, elméleti alapok, 16(2) Miskolci
Jogi Szemle 355-357 (2021).

5Since 1 April 2012 by Act CLXXIV of 2011, Act CXL of 2004 on the general rules
of public administrative authority procedure and service, Article 172.

The Regulated Electronic Administration Services (SZEUSZ) system, introduced
in 2012, is built on modularity and standardisation, allowing seamless
integration with existing public administration information systems through
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authority affairs can be handled online at least at some of its stages.
Meanwhile, the use of e-solutions is not as widespread as it could
be,® mostly because of the low digital literacy of society. Thus, the
direction of developments in public administration over the coming
years is the implementation of digital public administration with
special regard to those age groups that are only able to use the
services provided by the digital world with difficulty or not at all”.

As for the current status of digital public services, the key
Digital Economy and Society Index indicators of 2022 showed a
mixed picture. Hungary performs well on broadband connectivity.
It remained a leader in the take-up of at least 1Gbps broadband, as
22% of households subscribed to such a service in 2021 compared
with 7.6% in the EU. The country scores above the EU average also
on overall fixed broadband take-up, 5G spectrum and fixed very-
high-capacity network coverage. On human capital, however, the
country falls beyond the EU average: 49% of individuals have at
least basic digital skills, below the EU average of 54%. There was
substantial progress on the demand side of e-government with 81%
of internet users having engaged with the public administration
online in 2021, up from 64% in 2019 and above the EU average of
65% in 2021. However, the quality and completeness of the supply
of services for both individuals and businesses remained relatively
low8. The overarching objective by 2030 is to attain a 60% usage rate
of public authority procedures, involving the active participation of
2 million citizens (out of a total of 9,6 million). This engagement will

standardised interfaces. SZEUSZ modules, which include essential e-
government services, can be centrally provided by the state (KEUSZ) modules.
Since 1 January 2016, KEUSZ has dominated e-administrative services, but
legislation permits continued use of SZEUSZ, and the state must ensure their
operation even if no market provider offers them. See B. Baranyi, P. Homoki, T.
Kovécs, Magyardzat az elektronikus tigyintézésrdl (2018) point 15; A. Orban, E-
kézszolgaltatasok rendszerei és folyamatmenedzsment, in P. Sarvari (ed.), Informatikai
rendszerek a kozszolgalatban 1. (2020) 57; Z. Czékmann & G. Cseh, Elektronikus
kézszolgdltatisok a SZE USZ-6k tikrében, 32 Publicationes Universitatis
Miskolcinensis Sectio Juridica et Politica 139 (2014).

6 E. Csatlos, The Power of Information: (Digital) Authority Procedure in the 21st
Century Hungary, 16(65) Bulletin of the Transilvania University of Brasov, Series
VII, Special Issue.

7 T. Pilz, Fenntarthatosag és alkalmazkodoképesség - avagy mi vdrhat a magyar
kézigazgatdsra a kévetkezd években?, 10(1) Pro publico bono - Magyar Kozigazgatas
12 (2022).

8 Digital Economy and Society Index 2022, Hungary, available at https:/ / digital-
strategy.ec.europa.eu/en/ policies/desi-hungary 